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s long as we are on earth, the love that unites us

will bring us suffering by our very contact with one

another, because this love is the resetting of broken
bones. Even saints cannot live with saints upon this earth
without some anguish, without some pain at the differences
that come between them . . . Hatred recoils from the
sacrifice and the sorrow that are the price of this resetting
of broken bones. It refuses the pain of reunion.

— Thomas Merton, “A Body of Broken Bones,”
New Seeds of Contemplation

The American Friends Service Committee, founded in 1917, is a
Quaker organization whose work for social justice, peace, and
humanitarian service is carried forward by people of many religious
and spiritual traditions. We seek to give practical expression to the
belief that there is that of God, or sacred spirit, in every person and
in all peoples. Our programs are rooted in the radical faith that the
power of love, given tangible expression in our social, economic, and
spiritual struggles, can overcome violence and injustice.
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In a Time of Broken Bones:

A Call to Dialogue on Hate Violence
And the Limitations of Hate Crimes Legislation

The first hate crimes laws established race,
national origin, and religion as protected
categories. Today, LGBT people, women,
and people with disabilities are also calling for
attacks against them to be recognized and con-
demned as hate crimes. Partly in response to such
calls, many civil rights, progressive, and faith-based
organizations have come together to work for
passage of new federal and state hate crimes
legislation, as well as expansion of existing laws.

In recent years, in the wake of a series of horrific
slayings, these efforts have gained a special sense of
urgency.

Hate crimes include not only murder but
many other forms of harassment, intimidation,
and violence. In the United States, attacks are
directed most often against people of color; les-
bian, gay, bisexual, and transgender (LGBT)
people; immigrants; Jews; women; and people with
disabilities. Such violence is widespread and
demands a powerful public response.

When the possibility of peaceful and compas-
sionate relationships among different groups in our
society is shattered by hate violence, we are right to
call for the healing presence of justice. But what is
justice in a time of broken bones?

AFSC believes it is necessary to ask some
difficult questions about hate crimes legislation. If
our goal is to confront hate violence effectively,
what forms of law and accountability can help us
to do so? What types of legal mechanisms can
encourage us to work together, across our differ-
ences, to end these violent expressions of racism,

sexism, homophobia, anti-Semitism, and other
forms of oppression? What approaches will ulti-
mately work against these ends?

In a Time of Broken Bones presents a loving
and provocative challenge to friends and allies to
consider the limitations and probable unintended
harmful consequences of many hate crimes laws as
they are currently formulated — consequences that
compound rather than counteract the systemic
violence of racism, misogyny, homophobia, pov-
erty, and economic exploitation. This AFSC
working paper examines key elements of hate
crimes laws, particularly the central role of penalty
enhancements. In a Time goes far beyond a simple
critique of hate crimes laws, however, lifting up a
new — and admittedly still evolving and incom-
plete — vision of “healing justice,” rooted in an
ethic of interdependence, nonviolence, radical
generosity, and openheartedness.

The call to love and justice is a joyous call to
resistance and transformation. \We are called to
resist unjust beliefs, structures, and practices in
ourselves, our communities, and our society. We
are called to transform by example the corrupt
ethic of dominance and supremacy that declares
some categories of people superior or subordinate
to others — and in so doing justifies the evils of
racism, sexism, and heterosexism.

The ideas presented in this working paper
have grown out of a series of internal discussions at
AFSC, in which we have struggled to clarify our
concerns and consider how best to raise them. In
so doing we have drawn on our long-term pro-
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grammatic experience in such areas as criminal
justice, economic justice, immigrants’ rights, youth
action, indigenous peoples’ struggles for sover-
eignty and human rights, and LGBT movements
seeking rights and recognition. Our understand-
ing, we recognize, is unfinished and evolving. Our
hope is to initiate a constructive dialogue among a
broad community of friends and allies who are
concerned with the pressing problems of hate
violence and its links to the structural violence of
our society.

In a Time of Broken Bones argues that hate
violence must be understood within a larger
context of social and economic changes, uncertain-
ties, and anxieties. Key features of this larger
context include the shift of public spending away
from investment in human needs and civic infra-
structure to prisons, policing, and militarization;
the increasing transfer of public resources into the
hands of private interests with little or no account-
ability to the communities they serve; and the
increasing institutionalization of social and eco-
nomic inequality.

Also noted is the right’s strategic use of
scapegoating and “wedge politics,” particularly
homophobia and attacks on women’s rights, to
obscure a broader assault upon the entire legal
framework of civil rights. Similarly, attacks on due
process rights and other constitutional protections
target communities of color, both immigrant and
U.S.-born, utilizing the coded imagery of “illegals”
or the “war on drugs.” These larger trends threaten
individuals, communities, cultures, and the very
possibility of democracy.

In a Time argues that creative forms of multi-
iSsue, cross-constituency organizing are necessary
to uproot hate violence at its source, mount an
effective community-based response when it does
occur, counter the lethal efficacy of the politics of
polarization, and strengthen movements for social
and economic justice at their community base.
Hopeful examples of these emergent approaches,
in AFSC and beyond, are lifted up.

Three main themes are explored in this working
paper:
1. AFSC believes that most hate crimes laws

are seriously flawed by their emphasis on penalty
enhancements, which produce consequences
antithetical to the good intentions of their propo-
nents. In every area of criminal justice policy,
penalty enhancements, like mandatory minimum
sentences, three-strikes laws, and similar measures,
are applied in an unjust and disproportionate way
against people of color and poor people. As a
result, over the past thirty years they have fueled a
broad social process of mass incarceration, which
falls most heavily on communities of color, par-
ticularly youth. Further, law-enforcement authori-
ties such as police or prison guards are themselves
frequent perpetrators of hate crimes, a systemic
reality that is neither acknowledged nor addressed
by current hate crimes legislation.

We believe that ignoring the deep-seated
structural violence of the criminal justice system is
a shortsighted and misguided strategy. We agree
with proponents of hate crimes legislation that
hate violence must be named and that perpetrators
must be held accountable for their actions. Our
work gives us a keen appreciation for the impor-
tance of law in holding both individuals and
institutions accountable to baseline standards of
humane, just, and democratic conduct. We also
affirm the role of the federal government in pro-
tecting civil and human rights where state govern-
ments are unwilling or unable to do so or are
themselves violating those rights.

Nonetheless, AFSC’s engagement with the
U.S. criminal justice system over the past fifty
years leads us to the inescapable conclusion that
this system is itself a key institutional perpetrator
of violence and hatred and is responsible for
massive abuses of civil and human rights. We
believe that attempting to address hate violence in
ways that reinforce the structural violence of this
system will only fuel the cycle of violence, hatred,
and polarization.

Finally, we note that many, if not most,
perpetrators of hate violence are young men under
the age of thirty, a great many under the age of
twenty-five. AFSC believes that our society’s
response to hate violence must be based on an
attempt to reclaim youth and young adults, not
“throw them away” into a system permeated by
violence and corruption. Long, harsh periods of
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incarceration, in which maintenance of meaningful
family and community ties is rendered difficult or
impossible, offer youthful perpetrators of hate
violence little opportunity to rebuild their lives.

2. AFSC understands justice as the resetting of
broken bones. Any approach to justice must be
judged by the integrity of its means and ends. Do
the justice practices with which we respond to hate
violence create an environment for healing from
the harm caused by violence and redeeming the
lives of those affected by it? Do they recognize the
rights, dignity, and sacred worth of all parties? Do
they further the creation of loving, just, and
sustaining community?

The existing criminal justice system relies on
isolation, breaking of community ties, and violent
abuse to dehumanize and destroy those who fall
under its control. An authentic commitment to
justice, by contrast, should call us to a new, pro-
actively nonviolent vision of mutual accountability
and engaged relationship. AFSC understands
justice in the wake of hate violence as a call to do
the sustained work over time necessary to foster,
where possible, the creation of “right relationships”
among the victims, the perpetrators, and the larger
community.

Such a vision of justice would require us to:

 Openly identify the harm and dissolve any
atmosphere of threat that keeps it from being
named and confronted. Similarly, to help dissolve
any atmosphere of guilt, shame, or self-accusation
felt by victims who mistakenly believe they
brought on the attacks themselves.

* Protect victims from immediate danger and
provide sustained emotional, physical, and eco-
nomic support and assistance.

 Hold accountable the individuals, public and
private institutions, and appointed and elected
officials who may be implicated — whether
because they directly caused the harm, contributed
to a climate of hate, or failed to take appropriate
steps to prevent acts of violence.

« Create a community environment in which
those sectors of the community that are most
directly affected by hate violence can live in peace
and dignity, without intimidation or the threat of

violence or economic reprisals. AFSC believes that
community recognition and affirmation of the
civil and human rights of each person and all
peoples is an essential part of creating such an
environment.

* Support people who have committed acts of
violence to understand the physical, emotional,
cultural, spiritual, and economic consequences of
the harm they have caused; to accept responsibility
for their actions; and to rebuild their lives in ways
that create strong and positive ties to the larger
community, whether or not they are incarcerated.

« Support people who commit acts of violence
to take steps to repair or atone for the harm they
have caused, with such steps being determined in a
way that includes the input of the victim, the
offender, and the larger community. Such acts of
repair should cause no further harm or destruc-
tion, psychologically or otherwise, to offenders or
anyone else.

« Create opportunities for dialogue, direct or
indirect, between victims and offenders and foster
the establishment of right relationships between
them in the wake of the harm.

« Strengthen the ability of the larger community
to address underlying social, economic, and
spiritual conditions that encourage acts of violence,
including the complicity of the community in
creating such conditions.

» Strengthen the capacity of the larger commu-
nity to identify and rectify any unintended harm-
ful consequences of its justice practices.

This evolving vision of justice by no means
discounts the power of law to serve as an instru-
ment for the protection of human rights and
dignity, but neither do we place all of our hopes in
the law. Justice practices that do not have the
confidence, support, and active participation of the
communities they serve can never bring about the
“healing justice” that we are calling for. We seek to
challenge communities to take greater responsibil-
ity for the creation of law and justice so that the
dialogue between community and government is
engaged, mutual, creative, and ongoing.

The existing criminal justice system, based on
a vision of justice as punishment and retribution,
is an essential part of a broader culture of domina-
tion that requires the perpetuation of inequality
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and violence. In the end, this constricted vision has
nothing more to offer us than a world consumed
by policing: a world in which the semblance of
security rests on exclusion. In such a world, while
we do not even know our neighbors, we are deeply
suspicious and resentful of them nonetheless. We
will do anything, permit anything, in exchange for
the promise of protection: for ourselves, our value
systems, and our possessions. We will willingly
sacrifice the human rights and even the lives of
others, if we are led to believe that is what it takes.

A different understanding of the meaning of
justice, based on a culture of love and inclusion, is
urgently needed. To that end, In a Time of Broken
Bones explores with particular care the vision of
restorative justice (also known as distributive
justice, transformative justice, or under various
other names). Such a vision, we believe, contains
immense promise, and many of its basic concepts
help point the way to healing justice. Too often,
however, the initial positive vision is overtaken by
“pragmatic” compromises that leave the violent
and coercive foundation of the criminal justice
system intact. The proliferation of reform efforts
that reduce restorative justice concepts to a mere
embellishment has provoked deep-seated skepti-
cism and mistrust among those who suffer the
greatest violence and abuse at the hands of the
criminal justice system. We do not offer an “an-
swer” to this dilemma, but pose it as a contradic-
tion that demands further exploration and dia-
logue before it can be resolved.

We stand on trembling ground as we lift up
our hopes and concerns for this transformed
approach to justice. The contradictions are appar-
ent. The system as it exists is corrupt and founded
in violence. Healing justice practices have not yet
come into being in a sustained way. AFSC cannot
accept the premises of the current system of
retributive justice, but neither can we refuse to
engage with it.

3. The AFSC believes that redemptive and
healing justice practices must be rooted in the

communities in which we live. Hate violence calls
the question on the ideal of inclusive community,
because it sheds light on how the dominant or
majority segment of a community acts toward less
powerful groups. Hate crimes are committed by
specific individuals, but they target those within a
community who are seen as expendable or unwor-
thy. In this sense, not only the individual who
commits an act of violence but the entire commu-
nity is implicated in hate violence — and so the
community must also help to heal it. In a Time
seeks to offer a more nuanced exploration of the
dynamics of hate violence, including its role in the
displacement of class, gender, and racial anxieties
and antagonisms.

Only by shouldering one another’s burdens of
injustice along with our own can we transform the
curse of fear, hatred, and human brokenness that
afflicts our society into the blessing of just, generous, and
compassionate community. Organizing “anti-hate”
rallies or creating programs promoting tolerance
and appreciation for diversity is not enough, so long
as power and privilege continue to be inequitably
distributed and used to deny rights and recogni-
tion. In a Time speaks to the transforming possibili-
ties of love, generosity, and justice in a community
context, possibilities that arise when suffering is not
ignored, but is met with spiritual as well as political
solidarity and sustained community action.

AFSC believes that God calls us not only to seek
justice, but to be justice, and we understand justice to
be the societal expression of love. We believe that love
and justice must come to replace fear and insular-
ity. We are called to work in partnership with
many others to replace the corrosive politics of
fear, greed, and resentment — which seem so
firmly in the ascendant — with compassionate and
emancipatory practices rooted in the moral vision
and ethical integrity of spiritually centered nonvio-
lence. This is how we are called in our own day to
follow the ancient practice, found in every major
spiritual and ethical tradition, of transforming
adversity into compassion, compassion into love,
and love into justice.



— Introduction ———

The Call to Love and Justice

To think of hate violence is to think of James
W. Byrd, Jr., an African American from
Jaspar, Texas, dragged behind a pickup
truck to an agonizing death by dismemberment in
1998. Or Matthew Shepard, a young gay man,
brutally pistol-whipped and left to die on a fence
outside of Laramie, VWyoming that same year.

Other hate-motivated killings are less widely
known, but equally horrific: Jessy Santiago, a gay
cross-dresser from the South Bronx, beaten with a
tire iron and stabbed to death with a box cutter,
screwdriver, and knife, by a man who had earlier
threatened to “kill that fag.” Ly Yung Cheung,
nineteen years old and pregnant, decapitated when
pushed in front of an oncoming subway train by a
public school teacher with a “phobia toward
Asians.” A shy and unpopular fifteen-year-old girl
with a learning disability, eager to make friends,
tricked by some classmates into letting them place
a noose around her neck, hanged, then beaten to
death with a rock in Pennsylvania. A “nameless”
Mexican worker found dead in the Arizona desert,
his neck deeply scarred by rope burns, during an
outburst of anti-immigrant violence by self-
proclaimed vigilantes.

Hate violence includes not only murder, but
many other forms of harassment, intimidation,
and assault. In the United States, such attacks are
mainly directed against people of color; leshian,
gay, bisexual, and transgender (LGBT) people;
immigrants; Jewish people; women; and people
with disabilities. Over the years, community
activists and law-enforcement officials have docu-
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mented countless incidents affecting many vulner-
able communities (see box page 12).

When the possibility of peaceful and compas-
sionate relationships among different groups in our
society is shattered by hate violence, we are right to
call for the healing presence of justice. But what is
justice in a time of broken bones?

Since the 1980s, many civil rights, progres-
sive, and faith-based organizations have come
together to work for the passage of hate crimes
laws. The first such laws established race, national
origin, and religion as protected status categories.
Today, LGBT people, women, and people with
disabilities are demanding that attacks against
them also be recognized and condemned as hate
crimes. In recent years, in the wake of a series of
widely publicized slayings, campaigns to pass new
laws and strengthen existing ones have gained a
special sense of urgency.

The American Friends Service Committee
(AFSC) believes that it is necessary to ask some
difficult questions about hate crimes legislation.
We who struggle against hate violence must be
clear about what we are asking for — and what we
are getting — when we demand justice. Real safety
can never be purchased at the expense of human
rights and human dignity.

In this working paper, AFSC urges our
friends and allies to consider the broader social,
political, and economic context from which hate
crimes legislation emerges. If our goal is to con-
front hate violence effectively, what forms of law
and accountability will help us to do so? What
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types of legal mechanisms can encourage us to
work together, across our differences, to end the
violence of poverty, racism, sexism, homophobia,
and other forms of oppression? What approaches
will ultimately work against these ends? (For a
summary of hate crimes laws, see Appendix A,
“Key Elements of State Hate Crimes Legislation,”
and Appendix B, “Existing and Proposed Federal
Hate Crimes Legislation.”)

In opening this discussion, we emphasize
from the outset that we believe hate violence must
be named and confronted, and that those who
commit acts of violence must be held accountable.
Our work gives us a keen appreciation for the

our society accountable, including public officials
and institutions as well as private individuals. Nor
do we see police officers and other law-enforce-
ment officials as enemies; they, too, are part of our
communities. We likewise affirm the role of the
federal government in protecting civil and human
rights where state and local governments are
unwilling or unable to do so.

Nonetheless, our extensive engagement with
the U.S. criminal justice system over the past fifty
years prevents us from closing our eyes to the
pervasive violence of this system. Rhetorical calls
to “get tough on crime,” enshrined in policies such
as penalty enhancements, mandatory sentences,

importance of law in helping to hold everyone in

and the like, have not led to greater public safety

The Tip of the Iceberg: Incidence of Hate Crimes

The real incidence of hate-
motivated violence is un-
known. It is our experience,
however, confirmed by com-
munity-based activists who
help collect hate violence data,
that the reported violence is
only the tip of a very large
iceberg.

Hate-motivated violence
goes unreported for many
reasons. Many victims do not
trust law-enforcement authori-
ties to help them, fearing that
the police will respond with
insensitivity, indifference, or
outright hostility. Reports of
hate violence data collected by
community-based organiza-
tions indicate that police or
prison guards are often the
perpetrators of harassment,
intimidation, and violence.

Victims often fear that
reporting the crime will trigger
a repeat attack or that prosecu-
tion will expose the victim to a

second round of legal assault in
the courtroom. Many people say
that they don't believe the
offenders will actually be pros-
ecuted, or that a conviction will
result if they are. They fear the
court is stacked against them.
Most chilling is the sense
of too many victims — especially
women and children — that
they somehow invited or de-
served the attack, or that threats,
intimidation, or assault are so
normal in their lives that they
do not understand it as a crime.
Regardless of the limita-
tions of the available data, it is
sobering to review data from the
Federal Bureau of Investigation
(FBI) for 1999, the most recent
year for which information is
available. Drawing its data from
voluntary reports by 12,122
law-enforcement agencies in 48
states and the District of Co-
lumbia, the FBI reported that
more than half the 7,876 hate

crimes committed in 1999 were
motivated by racial prejudice.
People of African descent were
most likely to be targeted for
these crimes; almost two-thirds
of such crimes were committed
by white people.

Religious bias accounted
for 1,411 crimes, with anti-
Jewish bias accounting for more
than 1,000 of them. Crimes
motivated by bias on the basis
of sexual orientation accounted
for the third highest incidence
in 1999. Data on disability-
related hate violence is fairly
new: it was first collected in
1997. In 1999, 19 such crimes
were reported.

Of the total number of
reports, intimidation was the
most frequently reported hate
crime (35 percent). Vandalism
and destruction of property
accounted for 29 percent.
Simple assault accounted for 19
percent, and aggravated assault
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or more effective redress for victims of crime.
Rather, such policies have brought about a massive
increase in incarceration, falling most heavily on
communities of color and poor communities, and
especially on young people in these communities.
Hate violence exposes our society’s failure to
create inclusive communities, because it sheds light
on how the dominant or majority segment of any
given community behaves toward less powerful
groups. Hate crimes are committed by specific
individuals, but they target those within a
community who are seen as unworthy or ex-
pendable. In this sense, it is not only the indi-
vidual who commits an act of violence who is
implicated in hate violence — the community

itself must also claim its measure of responsibility.

As currently formulated, hate crimes laws
assume unquestioningly that vulnerable popula-
tions victimized by hate violence should look to
the U.S. criminal justice system for protection and
redress. We propose something entirely different:
the rooting of redemptive and healing justice
practices in the communities where we live, work,
and worship.

AFSC believes that all of us must stop locat-
ing the problem of hate violence outside of our-
selves. Each and every one of us is implicated
(although seldom intentionally) in the violence of
the reducing people to the “other”: the violence of
“us and them.”

accounted for 12 percent.
Seventeen persons were reported
murdered as a result of hate-
motivated violence in 1999,
with racial bias motivating nine
of those killings; religious bias,
two; sexual orientation bias,
three; and ethnicity/national
origin bias, three.

Data from community-
based anti-violence advocacy
groups may differ somewhat
from FBI statistics, usually
indicating a higher incidence of
hate violence. In 1999, for
example, the National Coalition
of Anti-Violence Projects
(NCAVP) reported 1,965 anti-
LGBT incidents in just 13 cities,
states, or regions across the
United States. Further, NCAVP
has noted that the ferocity of
anti-gay and anti-transgender
attacks has been increasing,
pointing to a 13 percent increase
in murder victims (from 26 to
29) between 1998 and 1999.

The Anti-Defamation League
(ADL) and some of its local
affiliates document anti-Jewish
harassment and violence in much
greater detail, including the kind
of degrading and demeaning
harassment that is not necessarily
criminal in nature.

GenderPac documents
violence against transgender
persons; data on such violence is
not collected or reported by the
FBI. The National Asian Pacific
American Legal Consortium
reports on bias-motivated vio-
lence directed against people of
Asian or Pacific Islander descent,
noting that law enforcement’s
failure to collect data adds to the
perception that they are apathetic
towards hate violence and insen-
sitive to the concerns of minority
communities.* The American-
Arab Anti-Discrimination
Committee documents the hate
violence, discrimination, and
harassment (often by law en-

forcement authorities) experi-
enced by Arab immigrants and
Arab Americans, while the
Uniform Crime Report does
not, thereby rendering the
experiences of this population
invisible.

However incomplete,
hate crimes statistics are useful
in helping to break through
widespread public denial that
hate-motivated violence exists
and that it constitutes a threat
to the well-being of individu-
als and entire communities.
AFSC strongly supports
continuing efforts to hold law-
enforcement authorities
accountable for documenting
and responding quickly and
appropriately to hate violence.

* See Audit of Violence Against Asian
Pacific Americans, Fifth Annual
Report, National Asian Pacific
American Legal Consortium,
Wiashington, DC, 1997.
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The discussion in these pages seeks to clarify
AFSC's critique of hate crimes legislation and to
offer our vision of an alternative. Part | focuses on
hate violence in the contemporary United States,
situating it within its broader social, political,
economic, and spiritual context and reviewing the
strengths and limitations of current hate crimes
laws. Part I takes a closer look at the U.S. criminal
justice system, examining how it works to reinforce
rather than counter hate violence.

In Part 111, we seek to lift up an alternative
(and admittedly incomplete) vision of justice that
offers the possibility of deep healing for all who are
affected by hate violence. Finally, in Part IV, we
speak to the transforming possibilities of love,
justice, and generosity in a community context,
possibilities that arise when suffering is not ignored
but is met with spiritual as well as political solidarity
and sustained community action.

This working paper has grown out of a series
of internal discussions at the Service Committee
over more than a year, in which we have struggled
to clarify our concerns and determine how best to
raise them. In so doing, we have drawn on our
programmatic experience in such areas as criminal
justice, economic justice, immigrants’ rights, youth
action, indigenous peoples’ struggles for sover-

The call to love and justice is a joyous call
to resistance and transformation. We are
called to resist unjust beliefs, structures, and
practices in ourselves, our communities,
and our society. We are called to transform
by example the corrupt ethic of domination
and supremacy that declares some categories
of people superior or subordinate to others
— and in so doing justifies the evils of
racism, sexism, and heterosexism.

eignty and human rights, and LGBT movements
seeking rights and recognition.

Our understanding, we recognize, is unfin-
ished and evolving. We expect to be challenged; we
expect to learn. We most certainly do not pretend
to have all the answers. The just and beloved
community we seek to create is one that builds,
not burns, bridges — including bridges to those
with whom we disagree.

AFSC believes that God calls us not only
to seek justice, but to be justice, and

we understand justice to be the societal
expression of love.

In countless ways, contemporary society urges
us to draw sharper and sharper lines to separate
“good” (worthy) people from “bad” (unworthy)
ones; to make distinctions between those who are
entitled to basic rights and recognition and those
who are expendable. Implicit in the politics of
polarization and resentment is the fraudulent
message that there isn’t enough to go around: not
enough civil and human rights; not enough social
and economic well-being; not enough dignity; not
even enough room in our churches, meeting
houses, synagogues, sanghas, and mosques. We
practice endless forms of human quality control,
letting this one in, shutting that one out.

We believe that the central challenge of
our times is to replace this climate of fear and
insularity with a vision of love and justice. We
are called to work in partnership with many others
to replace the corrosive politics of fear, greed, and
resentment — which seem so firmly in the ascen-
dant — with compassionate and emancipatory
practices rooted in the moral vision of spiritually
centered nonviolence.
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“Usand Them”;
Hate Violence and Injustice

Until those heifers came,
this was a peaceable kingdom.

— Toni Morrison, Paradise

I I ate violence touches all of us, whether or
not we acknowledge it. It permeates the
environments in which we live, raise

families, work, and seek spiritual sustenance. To

the extent that it is tolerated, denied, or ignored, it
leads to the spiritual and moral corrosion of
individuals, families, institutions, communities,
and governments.

Some have suggested that all crime is terrible,
and therefore all crimes are hate crimes; this
formulation, we believe, obscures the fundamental
nature of hate violence. Hate violence is not an
expression of personal prejudice or a volatile
temper; it involves the use of threats and force to
keep oppressed, vulnerable, or marginalized groups
“in their place.” It doesn't arise in a vacuum, but is
an inevitable, if extreme, expression of the kind of
“ordinary” violence that surrounds us: the struc-
tural violence of institutionalized racism, sexism,
homophobia, and other forms of oppression.

Groups at the far right of the political spec-
trum, such as the Family Research Council (FRC),
have vigorously opposed all hate crimes legislation,
claiming that hate crimes are “a manufactured
crisis.”* Most hate crimes, in FRC’s words, “are
not violent crimes but rather ‘simple assault’ or

‘intimidation.” Simple assault means no serious
injury occurred, and no weapon was used.” Such
arguments use pointedly casual language to
trivialize human suffering and dismiss the compli-
cated history of hate violence. In reality, the
violence of hatred takes many forms, surging at
different times in response to complex social,
cultural, economic, political, and religious forces.

Hate violence seeks to terrorize, hurt, or
destroy that which it despises or fears; it seeks to
crush that which it cannot control. It has been part
of U.S. culture since the arrival of the first Euro-
pean colonists. Anyone who enters AFSC’s na-
tional office in Philadelphia passes by a sculpture
of Mary Dyer on the way in. She seems a perfect
image of spiritual serenity: a seventeenth century
Quaker woman sitting in silent conversation with
God, her eyes downcast, her hands folded neatly in
her lap. But Mary Dyer was hanged on Boston
Common by the prevailing religious authorities of
her day, because she insisted on remaining true to
the leadings of God as she experienced them. She
was only one of many people, Quakers and others,
who suffered this fate during the European coloni-
zation of North America — because their religious
views and practices did not conform to the domi-
nant faith of their day.

1 See “Talking Points: ‘Hate Crime’ Laws Mean Unequal
Protection,” on the Family Research Council website
(www.frc.org/papers/infocus/; paper No. 1F9911 in the
archives, dated Oct. 1999).
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On a nineteenth century Denver stage, hate
violence was a public exhibit of “trophies” taken
from “vermin” — that is, the severed heads of
Arapaho and Cheyenne people massacred by U.S.
soldiers at Sand Creek. At another moment, in
another place, it was the “strange fruit” of white
supremacy: African American bodies hanging from
trees, while white crowds gathered around, enjoying
refreshments and buying postcards, when lynch-
ings were a very public form of entertainment.

Hate violence intensifies during periods of
significant social, demographic, or economic
change. It may be sparked when new groups —
immigrants, people of color, “out” LGBT people,
or people with disabilities — become more visible
within a previously homogeneous community. It
may erupt during moments of geopolitical con-
flict; harassment and hate violence against Arab
immigrants and Arab Americans, for example,
surged during the Gulf War.

Civil Rights and Hate Violence: A Complex History

The Civil Rights Movement
represented a historic challenge
to the evils of segregation and
the Jim Crow laws that enforced
it. The movement brought to
light the massive violence
employed by public and private
interests to keep African Ameri-
cans in their place, denying
them the right to vote and other
civil rights. Throughout the
1960s and 1970s, this move-
ment served as a model and
inspiration for other communi-
ties of color and other liberation
movements, as well as inspiring
many white people to stand
against racism.

During the Civil Rights
Movement, countless African
Americans in urban and rural
communities throughout the
South risked their livelihoods
and their lives to assert their
humanity in the face of over-
whelming opposition. Their
courage, and their achievements,
transformed not only their own
communities but also the
political, cultural, and legal
structures of our entire society.

Today, the brutal realities

of that time are often revised
into a hazy tale of how indi-
vidual prejudice and ignorance
ultimately gave way to a more
egalitarian, colorblind society.
This story is sentimental,
comforting, and false.

The true story of the Civil
Rights Movement is a story
written in blood: a story of
children, youth, and adults
braving the violence of lynching,
assassination, rape, bombs,
economic retaliation, and
unrelenting harassment in order
to exercise their most basic
rights. Of ordinary women and
men coming together to resist
the systemic violence of white
supremacy by lifting up a new
vision of justice. The opposition
they faced was certainly reflected
in individual bigotry, but it was
ultimately rooted in unjust
power relations.

Amonyg the fruits of this
movement are the civil rights laws
emerging from that era, laws that
helped to overturn Jim Crow. The
struggle is far from over, how-
ever, and efforts to undermine
civil rights laws continue today.*

It is important to remind
ourselves of this history: of how
the law was used first to oppose
and later to advance the freedom
struggle of African Americans
and others seeking basic rights
and recognition. Those in power
not only tolerated but often
perpetrated crimes against Black
people. As the movement grew in
power, the law became an impor-
tant tool in holding those who
had committed such crimes
accountable.

In 1968, the first federal
law was enacted that addressed
crimes directed at individuals
because of their race, color,

* See, for example, Racial and Ethnic
Tensions in American Communities:
Poverty, Inequality, and Discrimination,
U.S. Commission on Civil Rights,
Wiashington, DC, Feb. 2001. This
report documents in detail uneven
enforcement of civil rights laws,
including voting rights laws; en-
trenched patterns of residential and
school segregation; and inequitable
treatment of African Americans by
banks, other lending institutions,
county Farm Service offices, and the
U.S. Department of Agriculture.
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While murder is the most wrenching expres-
sion of hate violence, death or injury need not be
present to cause great harm. Some of the effects of
hate violence may not be visible at all, as survivors
struggle with self-loathing, depression, paralyzing
anxiety, and sustained rage. Psychologists confirm
that it often takes victims longer to recover from
hate crimes than from other types of assaults, since
the violence goes to the heart of “who | am.”

Mixed Blessings: The Promises
of Hate Crimes Legislation

Most supporters of hate crimes laws assume
that they will solidify and expand the gains of the
Civil Rights Movement of the 1950s and 1960s,
helping to strengthen both the legal framework of
civil rights law and the vision of beloved commu-
nity that stood at the heart of the movement. The

history of hate crimes legislation, however, is far

religion, or national origin (18
U.S.C. §245). The purpose of
this law was to prohibit interfer-
ence in such activities as voting,
attending public school, using
federal or state services, using
carriers in interstate commerce
(buses, trains, and airplanes), or
enjoying goods, services, or
facilities offered as public ac-
commodations.

More than a decade later,
in 1979, the state of Massachu-
setts passed a law addressing
bias-motivated violence commit-
ted on the basis of race,
ethnicity, and religion, with
provisions for civil and criminal
penalties, data collection, and
training for law enforcement.

Two years later, in 1981,
the Anti-Defamation League
(ADL) created model hate
crimes legislation emphasizing
penalty enhancements. With
various modifications, additions,
and deletions, the ADLs model
has served as the basic template
for many state hate crimes laws.
Federal law now also authorizes
penalty enhancements for hate
crimes.

Throughout the 1980s, the
push for hate crimes laws gained
momentum; additional status
categories such as gender, mental
or physical disability, ethnicity,
or sexual orientation were added
to some state bills. During this
period, as the feminist move-
ment grew increasingly main-
stream, community-based
programs started by grassroots
womens groups evolved into
agencies providing supportive
services for victims of rape,
sexual assault, and domestic
violence. A vibrant movement
for LGBT rights and recognition
was coming of age. The move-
ment for disability rights was
gaining momentum.

Each of these communities
was struggling for social and
political equality. In the legisla-
tive arena, each was advocating
for protection of their basic
rights through civil and criminal
law. Each knew the devastating
terror of hate violence and had
experienced the indifference of
law-enforcement authorities to
the violence and discrimination
they suffered. Hate crimes laws

seemed tailor-made to help
send a message that “our lives
matter, too.” Increasingly, less
powerful and marginalized
groups began looking to crime
bills to support their claims to
civil and human rights.

In 1990, the federal
Hate Crimes Statistics Act was
passed; a year later, the state of
Wisconsin adopted a hate crimes
law incorporating the penalty
enhancement concept. In 1994,
the federal Hate Crimes
Sentencing Enhancement Act
was incorporated as a section
of the Violent Crime Control
and Law Enforcement Act.
The Violence Against Women
Act, also first enacted as part of
the 1994 crime bill, also
provided for certain criminal
penalties. Efforts to strengthen
state laws by expanding pro-
tected status categories and
adding penalty enhancements,
to pass new state laws where
none exist, and to strengthen
federal hate crimes legislation
have continued through the
present day.
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from simple, and hate crimes laws are no substitute
for legal protections for civil and human rights (see
box page 6).

On the positive side, hate crimes laws push
communities and established authorities toward
acknowledging the reality of hate violence and
reinforcing a common social expectation that it
will not be tolerated. In this sense, such laws
represent an attempt to bring the law to bear on
the side of oppressed people.

At the same time, many aspects of these laws
deserve careful scrutiny, as they have significant
potential to lead to unintended harmful conse-
guences. Some of the dangers we see are detailed
further in the paragraphs below, along with certain
positive aspects that we believe deserve greater
emphasis.

Penalty enhancements — In almost every instance,
the underlying offense of a hate crime — whether
threat, malicious intimidation, assault, or murder
— is already subject to criminal penalties. Penalty
enhancements, which almost invariably involve
longer sentences, have been widely favored as the
best way to signal the seriousness of hate violence
and to recognize the harm it does to the larger
community as well as the individual victim.

In an ideal world, such an approach might be
defensible. In the real world of the U.S. criminal
justice system, however, whenever penalty en-
hancements have been enacted to underline the
seriousness of certain types of offenses, they are not
applied against those responsible for causing the
greatest harm. Instead, they are overwhelmingly
applied to defendants with the fewest resources:
the least access to counsel, the least sophistication
about the system, and, not coincidentally, the least
social status (that is, the least human value) in the
eyes of prosecutors, judges, and juries. In other
words, poor people, people of color, and youth.

Proponents of hate crimes legislation argue
that lengthier sentences will “send a message” that
hate violence will not be tolerated, thereby produc-
ing safer communities. Similar arguments have
fueled the dramatic expansion of prison sentences
for a multitude of other offenses, bringing about
the current massive increase in the incarcerated
population. Numerous empirical studies, however,

have demonstrated that longer sentences do not
result in safer streets.> There is no reason to assume
that this finding would vary in the case of hate
crimes. Penalty enhancements are equally if not more
likely to make our communities more dangerous,
given that current conditions in U.S. prisons are so
violent and dehumanizing that many people return
to the community more filled with uncontrollable
rage than when they entered the system.

Those who favor penalty enhancements have
suggested that the effect of such provisions will be
to incarcerate white supremacists for longer peri-
ods of time. The picture is not so simple, however.
For hate crimes, no empirical data is available that
correlates sentencing outcomes with the race and
economic status of victims or perpetrators. In
other areas of criminal justice policy, however, a
great deal of data is available — and it demon-
strates that racial and class bias by police, prosecu-
tors, and courts is the most important factor in
determining who receives the longest prison
sentences. Again, we see no reason to assume that
the system will operate differently when it comes
to hate violence.

For all of these reasons, AFSC believes that
penalty enhancements are a dangerously misguided
response to the problem of hate violence, and we
find ourselves unable to support legislation that
utilizes such an approach.

“Neutral” language — In civil rights and anti-
discrimination law, neutral wording serves a
powerful purpose: it affirms that no one’ rights
may be denied on account of race, religion, disabil-
ity, gender, gender identity, sexual orientation, and
so0 on. Such language is unambiguous and helps to
correct historical wrongs. Hate crimes laws, how-
ever, do not affirm rights for people whose rights
have been denied; rather, they expand the scope of
the criminal justice system.

In hate crimes laws, the neutral wording of
protected status categories ostensibly sends a strong
message that hate-motivated violence should not
be tolerated in a pluralistic society. Supporters of

2 See, for example, “Diminishing Returns: Crime and
Incarceration in the 1990s,” Jenni Gainsborough and Marc
Mauer, The Sentencing Project, Washington, DC, Sept. 2000.
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Data on perpetrators of hate
crimes is relatively scarce and has
only been superficially analyzed.
Existing data mainly indicates
who is most likely to be arrested
and charged with crimes which
IS to say, it overstates the in-
volvement of those have the
fewest resources for good legal
counsel and are least able to
successfully maneuver within the
criminal justice system. Current
hate crimes data focuses on the
violence of individuals; it sheds
no light on acts of hate violence
committed by officials of public
or private institutions.

Who Commits Hate Crimes?

The little we know is
based on inconsistent data,
collected according to different
methods in varying jurisdic-
tions, with differing definitions
of hate violence. Most of the
information is drawn from
arrest or conviction records and
from small studies of con-
victed, incarcerated offenders.

Bearing these limitations
in mind, the available data
indicates that most hate crimes
are committed by white men,

a majority of them 30 years
old or younger. Many are 25
years old or younger. Most are

not members of organized
hate groups.

Limited information is
available to correlate the race
and ethnicity of offenders and
victims: more whites commit
hate crimes against people of
color, for example, than the
reverse. Existing data, however,
does not permit evaluation of
the impact of race, class, age,
gender, gender identity, or
sexual orientation of those
against whom complaints
are made on rates of arrest,
prosecution, conviction, and
sentencing.

these laws argue that their intent is to penalize
violence by those who have more power against
those who have less. In this case, however, neutral
language works to erase the way in which centuries
of oppression are embedded in the very nature of
hate violence. Concepts like “bias” tend to rein-
force a psychological explanation for hate violence,
implying that all forms of bias have the same social
and economic impact. In the eyes of the law, “bias-
motivated” violence is no longer a reflection of
unjust power relationships, but rather an extreme
expression of individual prejudice.

AFSC does not believe that bias or prejudice
can ever justify acts of violence; all those who harm
others must be held accountable. We also recog-
nize, however, a qualitative difference between
individual acts of violence that reflect systemic,
institutionalized forms of violence and oppression,
and those that do not. The neutral wording of hate
crimes laws implies a false equivalence between
white people and people of color, between women
and men, between queer people and heterosexuals.
The situation of these groups is not equivalent,
however, and the erasure of this reality in the
language of the law should be of profound concern

to those who historically have faced violence,
subordination, and exclusion in their relationship
with the state, particularly with law-enforcement
authorities. One activist put the matter succinctly
when she noted that such laws “may be anti-
prejudice and anti-violence in intent, but they are
not necessarily anti-oppression in terms of how
they are applied.”

In recent years, right-wing organizations have
successfully used the “colorblind” language of
pioneering civil rights laws to defeat the very
purpose of those laws — for example, by attacking
affirmative action programs and other policies
intended to remedy the effects of past discrimina-
tion. Hate crimes laws will inevitably be used in
ways that were not intended by many of their
supporters. Already, the constitutionality of pen-
alty enhancements for hate crimes was unani-
mously upheld by the U.S. Supreme Court in a
case involving not a white supremacist but a young
African American man who incited a group of
others to assault a young white man following a
showing of the movie Mississippi Burning.

8 Wisconsin v. Mitchell (508 U.S. 476, 1993).
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Selective law enforcement — Proponents of hate
crimes legislation argue that these laws will make
law-enforcement authorities take crimes commit-
ted against members of marginalized groups more
seriously. Nothing in existing or proposed legisla-
tion, however, holds law-enforcement agencies
accountable for taking reports of hate crimes
seriously or for taking systematic steps to protect
the safety of vulnerable and marginalized commu-
nities. Even where hate crimes laws exist, selective
law enforcement often continues to be a significant
problem.

AFSC believes that law-enforcement officials
have an essential role to play in responding to hate
violence. At the same time, we see a danger in
relying too heavily on the state to be a friend and
advocate to vulnerable groups. Federal and state
law-enforcement officials are themselves often
perpetrators of hate violence. Further, the political
shift to the right has produced a climate in which
systematic violations of civil and human rights by
law-enforcement authorities are widely tolerated.
Laws enacted with the best of intentions may be
ignored or even twisted to unintended purposes.

Institutional accountability — Few hate crimes laws
address the question of institutional accountability.
Some statutes provide for civil remedies to address
hate violence; that is, they permit private individuals
to sue for injunctive relief and damages (as distinct
from criminal charges, which may be brought only
by prosecutors). Even when state laws do not include
such provisions, their absence does not necessarily
rule out civil actions against institutional perpetra-
tors of hate violence. Civil actions offer the possi-
bility of applying more creative sanctions to
organizations whose representatives instigate or
encourage hate violence. Rather than focusing
exclusively on “foot soldiers,” such sanctions can
hold organizational leaders accountable for harm
done on their watch and with their knowledge.

In some notable instances, civil suits have
brought about a necessary reckoning, such as when
the Southern Poverty Law Center succeeded in
holding factions of the Ku Klux Klan, the Aryan
Nations, and other white-supremacist groups
accountable for violence committed by their
members. Similarly, some gay students have won

civil suits against school districts for failing to halt
anti-gay harassment and violence. Likewise, the
parents of a gay soldier who was brutally murdered
are pursuing a civil suit against military authorities
for failing to halt patterns of homophobic harass-
ment and violence that were known to them.

Hate violence results not only from the
actions of rogue individuals, but also from the
actions of public and private institutions. Institu-
tional accountability is a critically important
principle, which AFSC believes should be applied
more widely.

Support for victims of hate violence — Most hate
crimes laws provide little or no support for the
physical, psychological, and economic needs of
those victimized by hate crimes. (One notable
exception, the Violence Against Women Act, is
described in Appendix B.) We believe that our
society can and must do better. Policy initiatives
addressing victims’ needs should provide substan-
tial resources for assuring the safety of victims and
their families and tending to the immediate and
long lasting harms of hate violence.

Similarly, few hate crimes laws support
communities to increase their own capacity to
respond to hate violence or prevent its occurrence.
We believe this is a key shortcoming of existing
laws. Meanwhile, billions of dollars are being spent
to build more prisons, incarcerate more people,
increase the number of police, and equip those
police with better riot gear, weapons, and surveil-
lance technology.

Hate crimes and the death penalty — Existing hate
crimes laws do not include the death penalty as a
form of penalty enhancement. In practice, how-
ever, prosecutors may seek the death penalty as a
sort of de facto penalty enhancement for hate
crimes that involve homicide. This is particularly
likely in high-profile cases, such as the murder of
James W. Byrd, Jr., where once again a harsher
penalty is taken as the proper expression of com-
munity outrage.

AFSC opposes the death penalty in all cases,
based on our deepest spiritual convictions. We do
not seek to reform the way the death penalty is
applied, but to abolish it completely, and we work
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actively throughout the country to that end. While
many proponents of hate crimes legislation do not
share this view, a steadily growing number have
spoken out against the death penalty, citing the
racial and class bias that effectively determines who
is put to death and who is not.

Neighbor Against Neighbor: Wedge
Politics and the Assault on Civil Rights

No social movement exists in a vacuum.
Advocates of hate crimes laws are pressing their
case at a moment when the political right is
aggressively (and effectively) promoting a social and
economic agenda that rejects the very notion that
there is such a thing as a truly inclusive “common
good.” Also under sustained attack is the belief that
government should bear responsibility for ensuring
equal rights and recognition for all, fostering a
more equitable and humane distribution of social
and economic resources, or helping people come
together constructively across their differences.

Various constituencies affected by hate
violence have successfully advocated for legislation
expanding the definition of protected status
categories. In response, right-wing opponents of
such measures have sought to play off each con-
stituency against the others. The right has effec-
tively used the political wedge of homophobia to

help fracture some potentially powerful alliances,
the wedge of racism and xenophobia to fracture
others, and the wedge of sexism against still others.

We believe that such attacks are best under-
stood as part of a systematic effort to dismantle the
entire legal framework of civil rights protections at
both the state and national levels. Such protections
are perhaps the most important legacy of the social
movements of the 1960s and 1970s. Attacks on
the civil rights framework have included a broad
array of assaults on welfare, immigrants’ rights, and
LGBT rights and recognition, as well as a host of
measures that undermine the notion of “due
process of law” or protections against “unreason-
able search and seizure.”

One particularly unfortunate victim of this
tendency has been the Violence Against Women
Act (VAWA), which originally included provisions
addressing the economic subordination that makes
it difficult for many women to leave violent
relationships. VAWA's “civil rights remedy” empha-
sized that the ability of women to fully exercise
their civil rights is directly related to their eco-
nomic independence. This provision allowed
women to sue their assailants for monetary dam-
ages, including medical expenses and lost wages, in
federal court, a right not previously granted in
cases of gender-based violence. This remedy was
struck down by the U.S. Supreme Court in May

M ost likely a majority of
gay men and lesbians
continue to favor the death
penalty. Some I've spoken to
even get a fevered gleam in
their eyes, talking about how
they'd pull the switch them-
selves if anyone hurt someone
in their family. We know,
however, just how feelings of
hate poison the heart of a
country. Just as we are all dimin-
ished by homophobia, | believe
we all suffer in one way or

another from our collective
desire to take the lives of those
who have taken lives.

Inside the California
Assembly’s Public Safety Com-
mittee, on which | served for
several years, we always heard
about the “law-abiding citizens”
and “the criminals.” Criminals
were the “other.” They had
forfeited their right to be treated
as human beings, and therefore
it was acceptable not to protect
them. It was acceptable to kill

them, if necessary. | began to
realize that the language used in
these instances was very similar
to the language I'd heard about
the inhuman nature of homo-
sexuality.

— Sheila Kuehl

Sheila Kuehl is a member of the
California State Assembly who has
served as chair of that body’s Judiciary
Committee. The extract presented
here appeared originally in “Till the
Death Penalty Do Us Part,” The
Advocate, Aug. 20, 2000.
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2000, on the grounds that only the states, and not
Congress, have the authority to enact such a law.

Traditional civil rights constituencies have
sometimes been slow to respond to attacks on the
legal framework of civil rights guarantees when
they are couched in the language of gender and
sexuality. Within the broader movement for social
justice, issues of women’s rights, sexual assault, and
domestic violence are often dismissed as “personal”
issues. LGBT rights and recognition are similarly
trivialized as questions of “lifestyle.”

By the same token, many feminist and LGBT
organizations have failed to speak out against
attacks on civil rights that mainly affect communi-
ties of color, such as attempts to undermine voting
rights laws, the draconian “war on drugs,” or the
growing denial of access to the courts for immi-
grants, prisoners, and other disenfranchised
populations. Some women-of-color organizations
have challenged the domestic violence movement
for uncritically allying itself with law-enforcement
agencies, while failing to address violence against
women of color committed by agents of the state
(such as police, prison guards, or INS agents).*

The right, however, finds no difficulty in
advancing an integrated multi-issue agenda,
reflecting a coherent social, political, religious, and
economic vision. In times of rapid social change, this
right-wing vision, with its promise of certainty,
familiarity, and safety, is compelling to many people.
This vision, however, relies on a false security created
by excluding anyone defined as the “other.”

The organized backlash against hate crimes
laws and gay rights is linked to the backlash against
affirmative action, voting rights, immigrants’
rights, the rights of indigenous peoples, reproduc-
tive rights, the domestic violence movement,
welfare and human services, funding for public
schools, and environmental protections. Tactical
coordination on these issues among an energetic,
right-of-center constellation of think tanks, foun-
dations, faith-based organizations, and political

4 See “Whose Safety? Women of Color and the Violence of
Law Enforcement,” a Justice Visions Working Paper by
Anannya Bhattacharjee, AFSC and the Committee on
Women, Population, and the Environment, Philadelphia,
May 2001. (See back cover for ordering information.)

action groups is based on a clear strategic under-
standing of the ways in which struggles for repro-
ductive and sexual self-determination pose a major
threat to patriarchal and authoritarian modes of
social and economic control.

Such campaigns are not spontaneous reac-
tions to a series of unrelated issues, but rather
constitute a well-coordinated and well-funded
effort to roll back or block legislation that offers
even a minimal redistribution of social and eco-
nomic resources. Among ordinary people worried
about their own future, the message that we can
best protect “our” rights by resisting the efforts of
those who threaten us — the threat of “them,”
however “they” are understood — often resonates
deeply. Group by group, the most vulnerable among
us are losing ground because we are not standing
together to insist on a just set of public priorities.

hile there is a growing awareness of the
connections among various social justice
issues, too many times activists continue to address
those issues in a singular, focused, and isolationist
manner. The current atmosphere in progressive
circles pays much lip service to working
collaboratively and inclusively. But in reality, the
women’s movement often has little to do with the
environmental movement, the environmental
movement has little to do with the economic
justice movement, the economic justice movement
has little to do with educational issues, and soon. . .
Despite all the rhetoric, activists continue to
prioritize “their” issue at the expense of the larger
social justice struggle. Given this failure to see the
broader picture, comprehensive, long-range social
justice strategies are virtually nonexistent; effective
collaborative efforts are few and far between; and
divide-and-conquer strategies are often employed
so that groups that should be working as allies
often become adversaries.
— Justine Smith

From “Native Sovereignty and Social Justice: Moving
Toward an Inclusive Social Justice Framework,” in Danger-
ous Intersections: Feminist Perspectives on Population, Environ-
ment and Development (Boston: South End Press, 1999).
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The growing strategic successes of the right,
such as the dismantling of welfare, have caused
seismic shifts in the political terrain. The political
center of gravity has shifted from the federal
government to the states, while the continuum of
political discourse itself has been pushed far to the
right. The rallying cry of “states’ rights” has re-
turned to further strengthen the assault on the
concept of federally protected civil rights. It is as if
a wrecking ball of entrenched privilege were set
loose among our most decent public impulses. The
effects on already vulnerable communities are
devastating.

While the attacks of the right continue to
escalate, causing social justice activists to use
precious resources to defend against them, the
push for “privatization” of public services —
prisons, schools, health care, social services, na-
tional parks, even Social Security — goes relent-
lessly forward. The right seeks to withdraw more
and more public resources from public institu-
tions, which are, at least potentially, accountable to
the public. Programs that are not eliminated
outright are shifted into private institutions, some
of which have a particular theocratic agenda, while
others are driven exclusively by profit. In either
case, privatized institutions cannot effectively be
held accountable. We are witnessing the transfer
not only of public funds, but also of public lands
and civic infrastructure to private interests.

All of these attacks on “big government” seek
to discredit government initiatives geared toward
socially beneficial ends. Those who call for
“downsizing” government, however, advocate
unceasingly for more and more public resources to
be allocated to the administration of state violence,
through functions like policing, incarceration,
border control, and the military.

We believe that proponents of hate crimes
legislation must measure carefully how their efforts
enter into these larger debates — and how their
strategies may be shaped by them, consciously or
unconsciously. How did it come about that so
many of the most prominent voices speaking out
against hate violence today offer harsher punish-
ments and longer prison terms as their primary
public policy initiative? How is it that so many
dedicated social justice advocates have come to
equate safety and justice with the expansion of
police authority?

A world view based on “us and them,” on the
construction of “enemies,” is a distorting, fear-
based perspective that threatens to color even the
efforts of progressive social justice advocates.
When we describe the harmful effects of initiatives
promoted by the political right, for example, we
must remind ourselves that the just, beloved, and
generous community we seek to create must
include everyone, even those with whom we
strenuously disagree on matters of public policy
and private morality. If our vision is limited to
“defeating the right” and we see as enemies all
those who are drawn to the right’s solutions, then
the just, beloved, and generous community we
long for will never come into being.

What framework is large enough to hold all
of us in these difficult, polarizing, and dangerous
times? How can we invite many diverse “others”
across the great divides of race, culture, class,
gender, sexuality, and belief to risk joining together
to create something new, something that is not yet
here but is struggling to come into being? What
will refresh and sustain us along the way? Before
addressing this question directly, we explore how
the violence of “us and them” has corrupted the
very notion of justice in our society.
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The Broken Bones of Justice

Even when they call us mad
when they call us subversives and communists
and all the epithets they put on us,
we know that we only preach
the subversive witness of the Beatitudes,
which have turned everything upside down
to proclaim blessed the poor,
blessed the thirsting for justice,
blessed the suffering.

— Archbishop Oscar Romero

0 speak of justice is to speak of bread: of
I that which sustains and nourishes us so
that we may one day realize our most
beautiful hopes and dreams.

The Vietnamese Buddhist monk Thich Nhat
Hanh reminds us that the entire world, with its
intricate interconnections, is contained in all
things. John Woolman, an eighteenth century
Quaker abolitionist and advocate for the poor,
spoke similarly of his own experience of “the
connection of things,” which is to say, connections
among spiritual leadings, economic practices, and
the treatment of one’s fellow human beings.

If, for example, we looked deeply enough into
a single piece of bread, we would see everything.

We would find not only wheat, yeast, and salt, but
also the sunshine, rain, and rich earth that nur-
tured the wheat. We would find the sea that
produced the salt.

In this single piece of bread are also the
farmer who grows the wheat and the farm workers
who harvest it, and all of their histories. If these
farm workers are decently paid and treated with
respect, their well-being is included in this piece of
bread; if they are poorly paid and degraded, we
consume their misery, the hardship of their fami-
lies, and the violence of this unjust relationship.

The banks are also in this piece of bread,
along with every family farm that has ever faced
foreclosure, the rise of agribusiness, and the ripple
effects of hard times on the larger community.

If we look more closely still, we also find
ourselves in this bread and the ways in which we
are related to the farm workers, the farmer, the
wheat, the earth, the sky, the bank, and the history
and fate of the land itself.

When we look deeply enough, we begin to
see all the ways in which justice and nonviolence
— like injustice, hatred, and violence — arise
within an ever-fluid fabric of relationship. All of
our various struggles for social, economic, spiri-
tual, and environmental justice are not parallel and
unrelated, but essential, interrelated components of
one evolving story — a story about human rights,
dignity, liberation, justice, and community. The
challenge that faces us is to open our hearts suffi-
ciently to see the connections and to act in the
light of this understanding.
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In the United States, we have come to accept
the idea that armed force and coercive power are
necessary for the protection of public safety, and
we have learned to call this “justice.” The central
institution of the present justice system in the
United States is the prison — and the prison in
turn is the mirror image of the gated residential
community. We have accepted that safety can be
achieved only by locking some people in and
others out, by creating chasms that can never be
crossed between the privileged and the despised.

The scope of this document does not permit
a detailed analysis of the violence embedded within
the criminal justice system; in the discussion that
follows we can present only the broadest outlines
of our understanding and experience. As noted in
the introduction, these reflections are based in
AFSC’s more than fifty years of practical experi-
ence in working with current and former prisoners,
criminal justice policy issues, and communities
affected by every sort of violence, including the
violence stemming from the abuse of authority by
local, state, and federal law enforcement.

Once again, we affirm that we do not seek to
demonize police officers, prosecutors, judges, and
other law-enforcement officials; these men and
women are also members of our communities.
Many are fighting against institutionalized racism,
sexism, and homophobia within their workplaces
and professions. In AFSC’s work on criminal
justice issues, we seek to foster trustworthy and
accountable relationships between law-enforce-
ment authorities and the larger community. We

Things do not produce each other or make
each other happen, as in linear causality;
they help each other happen by providing
occasion or locus or context, and in so
doing, they in turn are affected. There isa
mutuality here, a reciprocal dynamic. Power
inheres not in any entity, but in the relation-
ship between entities.

— Joanna Macy,
World as Lover, World as Self

A criminal justice system reflects the values
of those who hold power in society.

— Struggle for Justice, AFSC, 1971

know of instances in which individuals and units
within this system have made substantive efforts to
build good relationships with the communities
targeted for hate violence, and we acknowledge
and affirm these efforts.

Nonetheless, our experiences with the crimi-
nal justice system as a whole lead us to believe it is
impossible to evaluate hate crimes laws without
considering the institutional violence and moral
bankruptcy of this system. We ask our friends and
colleagues to consider the long-term impacts of the
system we describe on individuals, their families,
and their communities, and whether such a system
can ever produce healing justice.

The Prison-Industrial Complex

The most cursory glance at the criminal
justice system reveals persistent and entrenched
patterns of racism, class bias, misogyny, and
homophobia. The erosion of the constitutional
rights of people caught up within the system is
unceasing. Amnesty International, Human Rights
Watch, AFSC, and others have documented
human rights abuses that are so common as to be
endemic.

The statistics tracing the expansion of the
system over the past generation are unnerving. In
1972, the total number of prisoners in local, state,
and federal institutions stood at 326,000. By 2001,
the prison population had risen well past the two
million mark. As of the end of 1999, an additional
4.1 million people were on probation or parole — for
a total of more than six million people living under
the direct control of criminal justice authorities.

In a single generation, between 1973 and
1999, the rate of incarceration in the United States
increased by more than 600 percent, rising from
110 to 690 prisoners per 100,000 inhabitants.
Previously, this rate had held steady for more than
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fifty years. In the year 2000, the U.S. incarceration
rate surpassed that of Russia, becoming the highest
in the world.®

Most of the increase in the U.S. prison
population is due to the failed “war on drugs.” The
declaration of this “war” produced a host of new
laws and new penalty enhancements. Best known
among these is the imposition of sentences literally
a hundred times more severe for users of crack
cocaine, for which mainly African Americans are
arrested, than for users of powder cocaine, for
which mainly whites are arrested.

This period has also seen the introduction of
so-called “three-strikes laws,” which have been
shown to dramatically increase prison sentences
without in any way increasing public safety.® More
recent developments include the prosecution of
minors as adults for a growing array of offenses;
the reclassification of a growing number of crimes
as felonies; and, under the rubric of “gang con-
trol,” the creation of entirely new circumstances
under which both adults and youth can be charged
with criminal gang activity, whether or not evi-
dence of gang membership is presented.

While the U.S. criminal justice system has
never dispensed equal justice to people of color, its
contemporary expansion has brought about
dramatic increases in racial disparities at every
level, including arrests, court processing, sentenc-
ing, conditions of imprisonment, and eventual
release. One consequence is that more than two-
thirds of prisoners are people of color, with African
Americans, who make up just under 13 percent of
the U.S. population, accounting for fully half the
prison population. A widely cited statistic is that
on any given day, one out of three young Black
men is either in prison, on parole, or on probation.
A staggering number of African Americans cannot
vote due to felony convictions, constituting
permanent disenfranchisement on a massive scale.
According to The Sentencing Project, “The scale of
felony voting disenfranchisement in the U.S. is far
greater than in any other nation and has serious
implications for democratic processes and racial
inclusion.”” Many observers have argued that the
disenfranchisement of African American voters
(many of whom were purged from Florida’s voting
rolls after being incorrectly tagged as “felons” by a

private data management firm) had a decisive
impact on the outcome of the U.S. presidential
election in the year 2000.

Women represent one of the fastest growing
populations in the prison system. The percentage
of women in state prisons has more than doubled
in less than twenty years, growing from 3 percent
in 1978 to 6.4 percent in 1997. Most of this
increase is accounted for by skyrocketing rates of
incarceration among African American women and
other women of color.

The introduction of “gang control” measures
in correctional institutions has legalized blatant
abuses of prisoners’ constitutional rights. Indefen-
sible restrictions on mail, use of the telephone, and
prisoner visitation, combined with the introduc-
tion of new forms of prisoner surveillance, are
commonplace. These policies, which serve no
legitimate purpose, often fracture any existing
positive ties that prisoners may have to family and
community. Such measures are applied not only
against those labeled as gang members, but also
against “jailhouse lawyers” and others advocating
for legal redress or more humane conditions inside
prison walls. In the meantime, social dynamics
inside prison walls, among both prisoners and
authorities, continue to support the violent expres-
sion of white supremacy, misogyny, and homopho-
bia. In the words of one AFSC criminal justice
staff member, “I know prisoners who say they
learned their racism inside. Prisons are schools for
the poor, schools you can't drop out of.”

The expansion of the prison system has been
accompanied by the wholesale abandonment of
any type of rehabilitative programming intended
to assist prisoners to rebuild their lives. Access to
substance abuse treatment has been severely

5 “US Surpasses Russia as World Leader in Rate of Incarcera-
tion,” Briefing Sheet 1072, The Sentencing Project,
Washington, DC, 2001.

® Various empirical studies have shown the absence of a
correlation between longer sentences and reductions in the
incidence of crime. See, for example, “Diminishing Re-
turns,” op. cit.

" “Losing the Vote: The Impact of Felony Disenfranchise-
ment Laws in the United States,” Jamie Fellner and Marc
Mauer, The Sentencing Project and Human Rights Watch,
Washington, DC, 1998.
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limited. Funding for secondary and post-secondary
educational programs has been eliminated in some
institutions, slashed in others. Even where educa-
tional opportunities are theoretically available,
prisoners often cannot gain ready access to them.

Profound changes in U.S. immigration policy
have also redefined increasing numbers of immi-
grants as “criminals,” while massive budget in-
creases have been appropriated for enforcement
operations by the Immigration and Naturalization
Service (INS), both at the U.S.-Mexico border and
in many interior areas. At the border, INS “block-
ades” of more populated areas cause hundreds of
deaths each year among border crossers. Legally
documented immigrants are now subject to arrest
and deportation for relatively minor offenses
committed (and paid for) decades ago. Immigrants
in detention — many of them refugees seeking
political asylum — are one of the fastest growing
incarcerated populations. Immigration law en-
forcement has also been marked by increasing
coordination among federal, state, and local law-
enforcement agencies, including a steadily growing
role for the U.S. military, which had been barred
for well over a hundred years from participation in
domestic law-enforcement operations.

In recent years, the civil rights of immigrants,
particularly from the Arab world, have been
increasingly threatened by law-enforcement
practices that sanction official persecution. For
example, the Anti-Terrorism and Effective Death
Penalty Act of 1996 (AEDPA) allows for the use of
secret evidence against noncitizens accused of
supporting “terrorist” organizations, a term that is
nowhere defined. What meaning does the very
notion of fairness have, when immigrants are
denied the basic right to confront their accusers
and examine the evidence against them in a
criminal proceeding or deportation hearing? When
free speech rights are canceled as soon as the label
of “terrorism” is invoked?

In addition:

« The use of extended isolation in U.S. prisons
and the use of such devices as stun guns, stun
belts, and restraint chairs has grown increasingly
routine. Such practices violate international human
rights norms as well as the U.S. constitution.

« Local police forces are relying increasingly on
aggressive “zero tolerance” strategies of policing,
provoking a sharp increase in complaints of police
brutality, particularly in communities of color.

» Capital punishment has escalated rapidly in
this time of vindictiveness, while access to the
courts has been steadily restricted for death row
prisoners through AEDPA and other measures.
Racial and class disparities in sentencing and
administration of the death penalty are well docu-
mented. The United States is one of only five
nations that execute people for crimes they com-
mitted as juveniles (and it executes more people in
this category than the other four combined). Many
mentally ill and developmentally disabled prisoners
have also been executed. Both instances directly
violate international human rights norms.®

We note, finally, the trend toward privatization
of prisons. Private financial interests have increas-
ingly penetrated every aspect of the system, from
prison health and food services, to prison construc-
tion and operation, to the utilization of “contract
labor” by private firms — itself a sobering echo of
the “convict leasing” system of the post—Civil War
era (one of the many ways the criminal justice
system of the late nineteenth century was used to
overturn Reconstruction and re-establish white
supremacy).

Many prisoners wish to work, but the work
available to them is seldom meaningful or just in any
sense of the word. From the minimum wage that is
paid by private contractors, many jurisdictions deduct
“expenses” for rent, food, and health care. This leaves
prisoners with a “take home” pay ranging between
15 cents and $1.50 per hour. Such a system, to our
mind, is indistinguishable from slavery.

Private firms now construct and operate many
juvenile correctional facilities, county jails, prisons,
and immigration detention centers. Continued
profits require a dependable and expanding popula-

8 At this writing, after several years of rapid increases in the
numbers of executions, the tide of public opinion has begun
to turn against the death penalty. Several major studies in
recent years have documented high rates of procedural errors
in capital cases, and 96 people in 22 states have been
released from death row after their convictions were
overturned.
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tion of incarcerated people. Such businesses
routinely try to enhance their bottom line through
the denial of services such as health care and
educational programming. The training of guards
in private prisons has been widely criticized as
inadequate, leading to more than one entirely
avoidable fatality. Privatization has led not only to
increasingly violent and brutal conditions of
imprisonment, but also to repeated scandals
involving conflicts of interest and other forms of
corruption. Growing community disillusionment
is beginning to greet many of these “dungeons for
dollars,” and at least one state has terminated its
contract with a for-profit prison company.

In the name of public safety, our society
administers misery, hardship, and violent abuse,
often allowing private interests to reap a handsome
profit in the process. What does it mean for those
of us who know the anguish of hate violence
firsthand to support this system, if only by our
silence? Will we respond to the violent hatred that
has been directed against us by unleashing the
massive institutional violence of the state, and
calling that “justice?”

Young People, Hate Violence,
and the Criminal Justice System

As we have noted, youth and young adults are
clearly implicated in the commission of many
reported hate crimes. They have learned hatred
and violence from adults — but rather than face
this terrible truth, most of us choose denial. Our
society seems far more willing to imprison our
young people than to care for them.

In a just society, the enormous resources
being devoted to expanding juvenile incarceration
would go to preventive efforts like reducing
poverty, improving schools, gun control, job
training, and universal health care for children and
their families. We would create flourishing com-
munities with resources to foster the physical,
educational, emotional, and spiritual well-being of
all young people.

Instead, highly charged media images of
youth violence permeate our environment, even
though the juvenile crime rate has been dropping
for years, for violent as well as nonviolent offenses.

One of the reasons | fear what | call spirit
murder — disregard for others whose lives
qualitatively depend upon our regard —
Is that it produces a system of formalized
distortions of thought. It produces social
structures centered on fear and hate, a
timorous outlet for feelings elsewhere
unexpressed.

—Patricia J. Williams,
The Alchemy of Race and Rights

Today, for example, the percentage of arrests for
violent crimes attributed to juveniles is lower than
it was in 1975. It is worth noting that the declin-
ing rate of juvenile crime was apparent well before
the introduction of harsh new state and federal
juvenile crime bills.

The juvenile justice system in the United
States was introduced a hundred years ago, in an
attempt to emphasize individualized treatment and
rehabilitation, while shielding young people from
rampant abuses in the adult prison system. Over
the past decade, punishment, retribution, and
incarceration have once again become society’s
prescription for troubled youth. Since 1993, forty-
three states have changed their laws to make it
easier to send youth into the adult criminal justice
system.

According to the Justice Policy Institute,
“several recent studies suggest that minority youth
are over-represented at every stage of the justice
system.” One such study tracked 7,000 young
people transferred to adult court in Florida.® The
overwhelming majority had committed nonviolent
offenses, mostly property offenses. Although young
people of color represent only 24 percent of the
10-17 age bracket in Florida, they represent 74

9"The Florida Experiment: An Analysis of the Impact of
Granting Prosecutors Discretion to Try Juveniles as Adults,”
Vincent Schiraldi and Jason Ziedenberg, Justice Policy
Institute, Washington, DC, July 1999 (http://www.cjcj.org/

ipi)-
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percent of the same age bracket in the state’s prison
system. In Ohio, youth of color accounted for 30
percent of all juveniles arrested and 43 percent of
those placed in secure facilities, but only 14.3
percent of the statewide youth population. Similar
disparities were observed in Texas and California.?
The escalating incarceration of youth is
accompanied by an increasing erosion of young
people’s basic civil rights and even minimal stan-
dards of due process. Minors receive little or no
legal representation in juvenile courts, even though
in many states, those same courts now mete out
adult sentences. Funding for public defenders has
been slashed over the past two decades, and law-
yers trained in juvenile law are few and sorely
underpaid. Children’s records and court hearings
have been opened to the public, and children’s
fingerprints and photos are being entered more
frequently into police databases. Incarcerated
youth are easy targets for many different kinds of
abuse, including sexual and physical abuse by

guards and other staff. Even in juvenile facilities,
minors are often given inadequate health care
and subjected to forms of “discipline” that range
from prolonged restraint to use of stun guns and
pepper spray.

The juvenile justice system as it has existed in
the United States is far from adequate, but what is
emerging now is considerably worse. Young people
incarcerated with adults commit suicide eight
times more frequently than those in juvenile
facilities. Minors incarcerated with adults have a
much higher rate of re-arrest after release. Given
these realities, do we really believe that criminal
processing is the most appropriate and effective
societal response to disaffected young people who
have learned to hate? Is this the best we can do?

10 “The Color of Justice: An Analysis of Juvenile Adult
Court Transfers in California,” Mike Males and Dan
Macallair, Justice Policy Institute, Washington, DC, Jan.
2000 (http://www.cjcj.org/jpi).
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Toward a Vision of Healing Justice

beloved and respected colleague from
Aanother national organization expressed

concern to AFSC when she learned of our
reservations about certain elements of hate crimes
legislation. “Why can't you just support the bills
and work for reform within the criminal justice
system?” she asked. “You sound like you have more
sympathy for the perpetrators of hate violence than
the victims.”

We understand our colleague’s concerns. She
rightly calls us to take responsibility for standing
with the victims of hate violence. We have always
done so and believe we must strengthen our
efforts. Yet we must also be faithful to our spiritual
leadings. The culture of violence and exclusion will
be transformed only when we ourselves refuse to
be a part of it.

Every spiritual tradition calls on us to love
our neighbor as ourselves. We cannot truly live this
teaching until we understand that it applies alike
to both victim and perpetrator: both are our
neighbor, and, in the end, both are ourselves.

Toward an Integrity of Means and Ends

AFSC’s understanding of justice is rooted in
the same spiritual principles that govern both the
Service Committee and the larger community of
Friends (Quakers): responsibility, mutuality, and
love; the rejection of violence, domination, and
exploitation.

These principles guide our understanding of
the practical administration of justice. Do the

justice practices we rely on create an environment
for healing the hurts of violence and redeeming the
lives it has broken? Do they affirm the human
dignity and sacred worth of every person and all
peoples (a vision that we believes includes but is
larger than the concept of “human rights”)? Do
they further the creation of loving, just, life-
affirming, and sustaining community?

AFSC envisions justice, in part, as

the profound courtesy of acting as if the
emotional, spiritual, economic, and
physical welfare of everyone else matters
as much as our own.

In the face of hate violence, AFSC under-
stands justice as a call to do the sustained work
over time necessary to foster, where possible, the
creation of “right relationships” among victims,
perpetrators, and the larger community. Our
concept of right relationship includes affirmation
of the human dignity and civil and human rights
of all people; concern for the well-being of the
entire community, not only oneself or one’s own
group; and active efforts to live in ways that
contribute to the well-being of the whole commu-
nity and do no harm to oneself or others.

Where the ethic of right relationship has been
violated by acts of violence, we believe that justice
requires us to:
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 Openly identify the harm and dissolve any
atmosphere of threat that keeps it from being
named and confronted. Similarly, help dissolve any
atmosphere of guilt, shame, or self-accusation felt
by victims who mistakenly believe they brought on
the attacks themselves.

« Protect victims from immediate danger and
provide sustained emotional, physical, and eco-
nomic support and assistance.

 Hold accountable the individuals, public and
private institutions, and appointed and elected
officials who may be implicated — whether
because they directly caused the harm, contributed
to a climate of hate, or failed to take appropriate
steps to prevent acts of violence.

« Create a community environment in which
those sectors of the community that are most
directly affected by hate violence can live in peace
and dignity, without intimidation or the threat of
violence or economic reprisals. AFSC believes that
community recognition and affirmation of the
civil and human rights of each person and all
peoples is an essential part of creating such an
environment.

« Support people who have committed acts of
violence to understand the physical, emotional,
cultural, spiritual, and economic consequences of
the harm they have caused; to accept responsibility
for their actions; and to rebuild their lives in ways
that create strong and positive ties to the larger
community, whether or not they are incarcerated.

« Support people who commit acts of violence
to take steps to repair or atone for the harm they
have caused, with such steps being determined in a
way that includes the input of the victim, the
offender, and the larger community. Such acts of
repair should cause no further harm or destruc-
tion, psychologically or otherwise, to offenders or
anyone else.

« Create opportunities for dialogue, direct or
indirect, between victims and offenders and foster
the establishment of right relationships between
them in the wake of the harm.

« Strengthen the ability of the larger community
to address underlying social, economic, and
spiritual conditions that encourage acts of violence,
including the complicity of the community in
creating such conditions.

« Strengthen the capacity of the larger commu-
nity to identify and rectify any unintended harm-
ful consequences of its justice practices.

This evolving vision of justice by no means
discounts the power of law to serve as an instru-
ment for the protection of community safety and
human rights and dignity, but neither do we place
all of our hopes in the law. Justice practices that do
not have the confidence, support, and active
participation of the communities they serve can
never bring about the “healing justice” that we are
calling for. We seek to challenge communities to
take greater responsibility for the creation of law
and justice, so that the dialogue between commu-
nity and government is engaged, mutual, creative,
and ongoing.

We stand on trembling ground as we lift up
our hopes and concerns for this transformed
approach to justice. The contradictions are appar-
ent. The system as it exists is corrupt and founded
in violence. Healing justice practices have not yet
come into being in a sustained or reliable way.
AFSC cannot accept the premises of the current
retributive justice system, but neither can we refuse
to engage with it.

We know from long and sad experience that
we cannot create justice by attempting to reform
the system while leaving its brutal foundations
intact. Two hundred years ago, Friends were
prominent among those advocating for a more
humane approach to justice, as an alternative to
the cruelties of corporal punishment and indis-
criminate execution. Their reform movement
advanced the concept of the penitentiary as a
healing environment in which transgressors could
reflect on their wrongful actions in a spirit of
solitude, humility, and repentance. The intentions
of these reformers were good, but the unrelenting
isolation they imagined as meditative solitude
drove many prisoners insane, and the grim reality
of the penitentiary never reflected their original
vision of a dignified house of healing.

Just thirty years ago, responding to the
inequities of indeterminate sentencing, AFSC
joined with others to advocate for fixed sentences
that would no longer leave prisoners at the mercy
of well-documented bias in courtrooms and parole
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boards. In the late 1970s and 1980s, this call for
reform was misappropriated to support the drive
for substantially lengthier prison terms, mandatory
sentences for a growing array of offenses, the
virtual abolition of the parole system, and three-
strikes laws. Today, indeterminate sentencing has
been substantially eliminated — only to be re-
placed with the mass incarceration of poor people
and people of color.

We have cited two examples of particular
criminal justice reforms in which AFSC or Friends
played a role. We could cite dozens more in which
plausible reforms, adopted in response to pressing
problems, have mutated into new ways to tighten
the chains of punishment and control, while
bringing more and more people into the system.

Out of the best intentions in the world
can grow an increase in human misery.

— Struggle for Justice, AFSC, 1971

Because of these experiences, AFSC cannot
support proposals for criminal justice reform that
leave the distribution of social power unchanged.
Neither can we support any reform that leaves the
administration of justice entirely in the hands of
the state. In our criminal justice work, we search
for strategies that promote the active involvement
and ownership of those who are most affected:
victims of violence, prisoners, ex-prisoners, their
families, and their communities. In the case of hate
violence, we seek to encourage entire communities
to take greater responsibility for the problem and
its solution. In partnership with many others, we
would hope to develop innovative, community-
centered, and community-determined approaches
to hate violence that open the way for a deeper and
more authentic healing and reconciliation.

Justice as Healing

It is AFSC’s experience that the adversarial
nature of the present criminal justice system and
its emphasis on retribution do not serve anyone
well, including the victims of violence. Concern
for victims too often is construed only within a
framework of vengeance. In the policy arena,
“victims’ rights” have mainly been raised as a
banner by those seeking to undermine the rights of
the accused, particularly the constitutionally
protected right to due process of law. The ven-
geance framework argues that justice is a zero-sum
game, in which the rights of victim and accused
are antithetical to one another.

To the extent that we accept the premises of
this framework, we are caught in an insurmount-
able double-bind. Those of us committed to
challenging the innumerable abuses of the criminal
justice system sometimes sidestep or downplay the
pain and unmet needs of the victims of violent
crime. At the same time, those of us committed to
ensuring that the voices of victims are heard are
often willing to overlook the violence, dehuman-
ization, and severe abuses of civil and constitu-
tional rights so endemic to that system.

Over the past twenty-five years, a range of
initiatives have sought to replace “retributive”
(punishment-centered) justice with what has
variously been called “restorative,” “transforma-
tive,” “relational,” “community-centered,” or
“distributive” justice, or simply “justice as healing.”
Such efforts draw on many sources: Native Ameri-
cans and other indigenous peoples who are re-
claiming traditional justice practices; rehabilitative
programming organized by former prisoners; the
movement against apartheid in South Africa;
“truth commissions” in Latin American societies
emerging from military dictatorships; and U.S.
peace and justice activists from Mennonite, Quaker,
Brethren, Catholic, Buddhist, Jewish, and many
other faith and spiritual traditions.

The methods are varied, each responding to
particular needs, circumstances, cultures, and
communities. All, however, seek to replace retribu-
tive justice with a healing vision of justice rooted
in community relationships. An act of violence or
other offense is understood as a violation of
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relationship, not only between individuals but
with an entire community. When offenses are
understood in this way, the proper question is not
“how can we punish enough?” but “how can we
heal the harm that has occurred?”

“Restorative,” when this term is used, refers
not only to redress for victims but also to the
restoration of constructive relationships within the
larger community — or the creation of such
relationships where they may never have existed.
The emphasis is not on punishment, but on
creating an environment in which those who
commit acts of violence — and those who encour-

H ealing is really about being able to care for
yourself, your family and all your relations...
Healing is also about taking responsibility. It is
about re-learning how we are supposed to be.
Without knowing what traditional responsibilities
are, then the right to self-determination really
means nothing. Healing is about learning to act in
a good way...

Healing is the solution. Healing means that
we are able to “turn off the tap.” We will be able to
stop our young people from running into conflict
with the law. When we have healed, we will also
begin to understand how to accept back and
forgive those individuals who are currently serving
sentences in Canada’s prisons. That is the biggest
challenge ahead. Many of our people know how to
do “time.” Jail “junkies” like myself know how to
get them out. What we do not know is how to
stop that revolving door of justice from re-captur-
ing them. We need to know how to keep people
out of institutions. That step requires healing our
communities as well as providing healing opportu-
nities for those who now fill Canada’s criminal
justice system.

—Patricia A. Monture-Okanee

From “Justice as Healing: Thinking About Change,” from
Justice as Healing: A Newsletter on Aboriginal Concepts of
Justice, Native Law Centre, University of Saskatchewan,
Summer 1995.

age such acts, directly or indirectly — can recog-
nize the consequences of their actions, take respon-
sibility for them, and make direct amends to the
victim and the larger community.

Within this construct, restitution is seen as a
necessary step toward accepting responsibility and
creating right relationship, not as a form of pun-
ishment; nor is it necessarily seen in monetary
terms. Restitution is rather a process through
which the offender demonstrates empathy for the
victim in tangible ways.

A healing framework for justice asks us to
keep the humanity of all parties at the center of
our vision. This is far from easy, from any vantage
point. Providing sustained support for victims of
violence brings us into intimate relationship with
their profound grief, rage, and fear. Little in our
society encourages us to stay present with people
through such painful experiences. It is easy for us
to become frightened ourselves, if for no other
reason than the intensity of the victim’s emotions.
Too often we respond only by offering a sort of
superficial caring that deepens the experience of
abandonment for victims of violence.

Healing justice demands that we always see
and reflect back to those who have been harmed by
hate violence their own humanity, dignity,
strength, and infinite worth. When human beings
are reduced to the status of victims, then ven-
geance is the only route available for ensuring that
the harm done to them is taken seriously.

What might constitute healing justice for
victims of hate violence? That must be determined
situation by situation, in community contexts. To
the extent possible, the harm should be repaired,
the wounds healed, the wrong righted.

No complete repair can be possible, of course,
when a life is lost; this may also be true of the
trauma of violence. Even so, a life-affirming and
redemptive response may be possible. AFSC is
aware of instances in which the families of murder
victims have reconciled with those who committed
the murders, within a context of acknowledge-
ment, responsibility, and atonement.

Perpetrators of violence are also in need of
healing. The very real violence of poverty and
exclusion is part of the background to many acts of
violence, including hate violence. Huge numbers
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of those who fall into the net of the criminal
justice system — by some estimates, as many as
half of all prisoners — are mentally ill, develop-
mentally disabled, illiterate, or learning-disabled.
For such people, incarceration is often the only
type of “intervention” contemporary society is
willing to offer.

To acknowledge these realities is not a way of
excusing violent acts or suggesting that those who
commit them should not be held accountable for
their behavior. It does, however, remind us that the
roots of violence generally reach far deeper than a
specific act or a specific individual. It is for this
reason that our vision of healing justice affirms
that the larger community is always a party, even if
indirectly, to acts of violence.

The situation is further complicated by the
ways in which only certain types of actions are
socially defined as “violence.” Toxic waste, to take
just one example, may cause incurable illness and
untimely death to untold numbers of people, yet it
is seldom included in our understanding of “vio-
lence.” Incidents of hate violence such as vandal-
ism or intimidation, and even assault, may be
shrugged off as youthful “high spirits” or “poor
judgment” when committed by the children of
prosperous members of the community, but
labeled a “crime” if the perpetrators are less cush-
ioned by privilege.

With hate violence in particular, community
norms — often unspoken — create a context that
fosters and legitimates violence. Prejudice and
hatred are created and sustained by social group-
ings, not isolated individuals, and so authentic
healing must necessarily take place at the commu-
nity as well as the individual level.

Retributive justice emphasizes removing
offenders from the community and stigmatizing
them, perhaps for the rest of their lives. It does not
support, and in many ways actively inhibits, the
eventual reintegration of offenders into the com-
munity. It tells us that those who society has cast
out must never be allowed back in.

Healing justice emphasizes working at a
deeper level to create new, healthy relationships.
Contemporary justice practices inspired by this
philosophy include victim-offender mediation and
reconciliation programs, family conferencing,

community sentencing circles, community-
supervised alternatives to incarceration, and
offender restitution initiatives.

The most visionary approaches also seek to
transform the underlying conditions that produce
violence and crime. For example, Native American
justice activists recount the story of an incident
involving rape and battery. Healing justice pro-
cesses helped reveal that this one case was actually
reflective of a much larger community-wide
problem of sexual assault and domestic violence.
This larger problem, too, became a focus of
healing justice.

Along the Way

As calls for a new model of justice gain
momentum, elements of “restorative justice” have
been adopted by an increasing number of academic
criminal justice programs, policy analysts, and law-
enforcement authorities. Several hundred commu-
nities have created some form of victim-offender
reconciliation program. A few state criminal justice
systems have integrated some aspects of restorative
justice into their work, and modest amounts of
federal funding are available to support projects in
selected states. The National Institute of Justice and
the National Institute of Corrections have sponsored
publications and conferences, and a growing
number of universities have sponsored conferences
and institutes and have begun to incorporate
restorative justice elements into their curricula.

Such efforts are often contradictory, and we
believe they must be evaluated case by case and
with great caution. In too many cases, restorative
justice concepts, including practices revived by
Native Americans and other indigenous peoples,
have been grafted onto federal and state criminal
justice systems essentially as an embellishment,
while failing to alter the system’s foundation of
violence, coercion, and retribution. In such cases
— and they are not infrequent — victim-offender
mediation programs may open the door to new
types of humiliation and psychic battering. Resti-
tution programs are often added onto long periods
of incarceration as an additional form of punish-
ment and may leave offenders with a crushing
burden of debt. “Alternatives to incarceration” may
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become a backdoor approach to penalty enhance-
ments when criminal justice authorities utilize
them as an add-on rather than a true alternative.

Within indigenous communities, most justice
activists believe their efforts can succeed only if
they are completely free of institutional entangle-
ment with the state, maintaining their integrity as
sovereign practices. Efforts grounded in the domi-
nant culture face the challenge of sustaining their
vision through a complex negotiation of govern-
mental and community partnerships. Some activ-
ists question whether healing justice practices can
function at all in “communities” marked by social
fragmentation and economic abandonment.

Many of the most prominent advocates of
restorative or transformative justice are economi-
cally secure, largely white reformers. Usually, poor
communities and communities of color are not full
partners, if they are present at all, in defining the
meaning of restorative justice or in framing at-
tempts to put this vision into practice. Yet most
victims of violent acts, as well as most incarcerated
people, come precisely from such communities.

In the world of social advocacy, privilege,
including economic privilege and white skin
privilege, are very real barriers that limit the vision

and distort the discussion of any initiative that
does not fully reflect the experience, the felt needs,
the voice, and the leadership of those who must
live with the results. When professional advocates
substitute for the affected constituency, the vision
of reform they work toward is most often over-
taken by the inexorable logic of injustice, exclu-
sion, and retribution.

We do not offer an “answer,” but rather a
contradiction that demands deeper exploration
and dialogue before it can be resolved. We believe
that a vision of healing justice is an indispensable
guide to efforts to respond to hate violence.
Without the active ownership of a much broader
constituency, however, such a vision is reduced to
an empty husk, a new garment to cloak the intact
structures of injustice.

Justice as Nonviolence

In our society, we are so often invested in
seeing perpetrators of hate violence as inhuman
monsters not worthy of our regard that we forget
what we know about cycles of violence: that
violence begets only more violence.

The violence of hatred harms the psyche and

P aradoxically, restorative justice
is moving from a peripheral
grassroots movement to center
stage, its ideas migrating to the
mainstream at a time when
so