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April 4, 2011

Attorney General Eric Holder, Jr.

C/O Robert Hinchman, Senior Counsel
U.S. Department of Justice

Office of Legal Policy

950 Pennsylvania Avenue NW, Room 4252
Washington, DC 20530

RE: Docket No. OAG-131; AG Order No. 3244-2011
National Standards to Prevent, Detect, and ResfoRdson Rape

Dear Attorney General Holder,

On behalf of the American Civil Liberties UniongtEquity Project, Lambda Legal Defense & Education
Fund, the National Center for Transgender Equdlig,National Center for Lesbian Rights, the Nalon
Juvenile Defender Center, the Sylvia Rivera Lawjdto and the Transgender Law Center, we submit
these comments on the Department of Justice’s Bempdlational Standards to Prevent, Detect, and
Respond to Prison Rape, Docket No. OAG-131. We emjigte the opportunity to provide these
comments to address the specific concerns of yeutth adults who are lesbian, gay, bisexual,
transgender, or who have intersex conditions (LGjgddple).

While we believe the Department of Justice’'s (thep@rtment) regulations have the potential to
drastically reduce the incidence of sexual abuse la@rassment in correctional facilities, we are
concerned that the proposed regulations fall stforthat is needed to address the crisis of sexuate
facing those who are incarcerated. Specifically,unge the Department to make some important clsange
in order to enhance the regulations’ effectivenedalfilling the mandate of the Prison Rape Elimiion

Act (PREA) and in preventing harm to LGBTI peopiadietention.

LGBTI people make up a significant percentage okéhdetained in jails, prisons, and juvenile jestic
facilities! Research on sexual abuse in these settings tanBislocuments the heightened vulnerability
of LGBTI people to sexual victimization at the hanaof facility staff and other inmatés.The sexual
abuse of LGBTI people violates their basic humaghtd, violates the government’'s constitutional
obligation to provide safe and humane conditionscafifinement, and impedes the likelihood of a
successful transition back into the community.

! See e.g. A. Beck, P. Harrison, & P. GuerinBexual Victimization in Juvenile Facilities Repdrtey Youth, 2008-
09 11 (Bureau of Justice Statistics, Jan. 2010) |albviai athttp://bjs.ojp.usdoj.gov/content/pub/pdf/svifry08fp
(finding twelve percent of youth in the study refjgdra sexual orientation other than heterosexGalgtruckman-
Johnson & D. Struckman-Johnsa@n,Comparison of Sexual Coercion Experiences Regday Men and Women in
Prison, 21 J. Interpersonal Viol., 1591, 1597 (2006)dfitg 11 percent of survey participants in mentslitées
identified as gay or bisexual and 28 percent ofespparticipants in women'’s prisons identified esbiian or
bisexual).

% National Prison Rape Elimination Commissi&eport73 (June 2009) (hereinaft€ommission Reportp. Beck
et al.,Sexual Victimization in Jails and Prisons Repoftgdnmates, 2008-094-15 (Bureau of Justice Statistics,
Aug. 2010), available dtttp://bjs.ojp.usdoj.gov/content/pub/pdf/svpjri0808f, V. Jenness et aMiolence in
California correctional facilities: Arempirical examination of sexual assa{@enter for Evidence-Based
Corrections 2009); 167-68; J.M. Grant et lljustice at Every Turn: A Report of the Nationahfisgender
Discrimination Surveyt67-68 (Washington: National Center for Transgeretprality and National Gay and
Lesbian Task Force, 2011), availabléntip://endtransdiscrimination.org/PDFs/NTDS _Remuaift. Beck, Harrison
& Guerino,supra note 1; Struckman-Johnson & Struckman-Johnsopranote 1.
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All of our organizations are committed to policyaens that protect LGBTI people in jails, prisotegk-
ups, and immigration detention; improve the coodgi of confinement for LGBTI youth held in juvenile
facilities; and ensure that LGBTI individuals innemunity corrections facilities are kept safe. For
additional information about the work of our orgeations see appendix A.

We urge the Department to adopt final regulatidreg will improve the safety of all people who are
detained or incarcerated, including LGBTI people.

Recommendations to Enhance the Final Regulations

Our comments below follow the order of the regwolagi, highlighting any concerns we have regardieg th
draft language, detailing specific revisions weidwd are appropriate, and answering any related
guestions posed by the Department on which we &fen our expertise. After discussing our rationale
for each of our proposed revisions, we suggestiééxthanges to the regulation, with deletions f te
struek-through and addition of textlld. Given the consistency of language used acros®tinesets of
regulations, our proposed revisions are intendegpfdy to all sets of regulations unless noted roitse

§ 115.5 General definitions.

The termstransgendeiand intersexare used throughout the draft regulations, butrd¢igellations do not
include definitions for these terms. Without proplefinitions, staff will not have a clear understang

of the terms and their meaning. To create an utsiit that has a strong understanding of its distin
populations, it is imperative that staff understaine meaning of these common terms. As we are also
recommending adding the tegender nonconformintp some of the regulations, this term should also
be defined. We encourage the Department to additiefis for these three terms

Proposed revisions to § 115.5:

Transgender — A person whose gender identity is different fronthe person’s assigned sex at
birth.

Intersex — A person whose sexual or reproductive anatomy dfor chromosomal pattern
does not seem to fit typical definitions of male ofemale.lntersex medical conditions may
also be calledDisorders of Sex Development (“DSD”).

Gender nonconforming — A person whose gender expression does not comfoto traditional
societal gender-role expectations.

8 115.6 Definitions related to sexual abuse.

We commend the Department’s removal of consensxalad activity from the definition of “resident-on-
resident sexual abuse,” but are concerned thatitdie definition of sexual abuse requires facifiti®
determine the intent of the perpetrator. From &mis standpoint, unwanted sexual touching is urtedn

% We use the term “inmate” in the text of many of ptoposed revisions to refer to inmates as welleiainees and
residents. In cases where there are substantifiegatites in the regulations for different faciktier where we are
proposing different revisions, we have separateddiulations and proposed facility-specific reisi.
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sexual touching, regardless of the perpetrator'swa@nd the definition of sexual abuse shouldexfl
this reality. In addition, while we understand the Departmengsision to separate the definition of
“sexual harassment” from the definition of “sexwdluse” we believe the term “sexual harassment”
should be specifically included in many relevand anportant regulations where it is now omitted.

Consideration of intent

The Department’s definition of “sexual abuse” irdg#g two unnecessary and unworkable distinctions. As
written, the definition requires facilities to detene the subjective intent of inmates, detaineesidents,
and staff who engage in sexually abusive intentidaaching. In defining sexual abuse by another
inmate, detainee, or resident, the draft regulagrdudes “incidents in which the intent of the ws&x
contact is solely to harm or debilitate rather tharsexually exploit.” For abuse by staff, contaast or
volunteers, the draft regulation requires thoséviddals to have “the intent to abuse, arouse atifyr
sexual desire.” Under this definition, victims wddde deprived protections under the regulationsn éfv

an incident were particularly traumatic for thetivit so long as the perpetrator did not intendetxusily
exploit the victim or arouse or gratify sexual desi

Adding such intent elements to the definition ofusd abuse would also make it much more difficalt t
prove sexual abuse, requiring agencies to invdstigad prove the perpetrator’s state of mind. Begau
LGBTI individuals are especially vulnerable to salkabuse and often experience anti-LGBTI bias from
staff, the complex and labor-intensive intent imgpgi required by the draft regulations will likedieter
reporting by LGBTI individuals. Our proposed réoits to the definition remove the overly narrowing
intent elements while still excluding conduct tigahot sexual abuse from the definition.

Omission of “sexual harassment”

The Commission’s proposed standards included selaedssment within the definition of “sexual
abuse.” The Department’s draft regulations howeaddress sexual harassment as a separate issue. We
understand that this change is necessary becaose @bthe actions facilities are required to tafie t
investigate and respond to sexual abuse wouldpmy @ incidents of sexual harassment. However, w
believe that a number of draft regulations thatusdh@ddress sexual harassment (in addition to $exua
abuse) now fail to do so. We recommend that theaBement include sexual harassment in the final
regulations addressing: reporting duties and tngiraf staff, guidelines for investigations, time&mfor

filing grievances, confidentiality requirementsotaction against retaliation, and agency data ciidie.

These changes should be made for all facility typmes they are especially important for juvenile
facilities given that the definition of “sexual la@sment” included in the Department’s draft regoiest
includes behavior that most states consider tohild ebuse. In order to better protect the saéetgl
well-being of youth, it is critical that staff atyenile facilities understand what their resporisiés are
when responding to sexual harassment.

Proposed revisions to § 115.6:
Sexual abuse by another inmate, detainee, or resiigudes any of the following acts, if the

victim does not consent, is coerced into such acMert or implied threats of violence, or is
unable to consent or refuse:

(4) Any other intentional touching, either directlythrough the clothing, of the genitalia, anus,
groin, breast, inner thigh, or the buttocks of pryson excluding contact incidental to a
physical altercation such as a kick in the groin otouching someone’s breasts while pushing
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the person awa

epdebm{a{e—mmer—than—te—se*uauy—e*pI0|t

Sexual touching by a staff member, contractor,abueer includes any of the following acts,
with or without consent:

(4) Any other intentional touchingot required by official duties, either directly or through the
clothing, of the genitalia, anus, groin, breasteinthigh, or the buttocks of any persen;-with the

intent-to-abusearouse-or-gratifysexual-desire.

88 115.12, 155.112, 155.212 & 155.312 Contractinghaother entities for confinement of
inmates.

LGBTI inmates and residents need the full protextiof the PREA standards, whether they are housed i
public or privately-run facilities. Private agensimay conceal or minimize incidents or risk factibrat
could subject them to contractual penalties, réaute cancellation or non-renewal of contractshave

an adverse impact on their stock performance oerotiontract opportunities. Moreover, as private
facilities are often outside of the jurisdiction evh detention was imposed, victimized inmates and
residents are likely to be especially isolated emditions in the facility subject to less scrutililye urge

the Department to require, at a minimum, that peviacilities be monitored for compliance with the
standards to the same extent as public facilitieaccordance with the audit provision.

Proposed revisions to 8§ 115.12, 115.112, & 155.312

(a) A public agency that contracts for the confieairof its inmates with private agencies or
other entities, including other government entjtadsll include in any new contracts or contract
renewals the entity’s obligation to adopt and compith the PREA standards.

(b) Any new contracts or contract renewals shalvjol® for agency contract monitoring to
ensure that the contractor is complying with th&ERRtandardsand shall include enforcement
provisions to ensure that the private agencies ondties are in compliance with PREA
standards. Such enforcement provisions shall incluebut not be limited to financial
sanctions for non-compliance with the PREA standarsl, as determined by the contracting
public agency

(c) Private agencies or other entities responsibfer confinement of inmates shall be audited
by qualified and independent monitoring entities, m accordance with the requirements of §
115.93 and related criteria established by the Depanent of Justice. The reports and
action plans arising from these audits shall be mapublicly available.

Proposed revisions to §115.212:

(a) A public agency that contracts for the confieetof its residents with private agencies or
other entities, including other government entjtadsall include in any new contracts or contract
renewals the entity’s obligation to adopt and compith the PREA standards.

(b) Any new contracts or contract renewals shalvjol® for agency contract monitoring to
ensure that the contractor is complying with th&ERRtandardsand shall include enforcement
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provisions to ensure that the private agencies omndties are in compliance with PREA
standards. Such enforcement provisions shall incluedbut not be limited to financial
sanctions for non-compliance with the PREA standarsl, as determined by the contracting
public agency

(c) Private agencies or other entities responsibfer confinement of residents shall be
audited by qualified and independent monitoring enities, in accordance with the
requirements of 8§ 115.293 and related criteria eshdished by the Department of Justice.
The reports and action plans arising from these adits shall be made publicly available.

) (d) Only in emergency circumstances in which all reabtsattempts to find a private agency
or other entity in compliance with the PREA stanlddnave failed, may the agency enter into a
contract with an entity that fails to comply withese standards. In such a case, the public agency
shall document its unsuccessful attempts to findraiy in compliance with the standards.

Question 3: Should the final rule provide greaterdance as to how agencies should conduct such
monitoring? If so, what guidance should be provitled

Yes, the final rule should include specific guidamegarding how agencies should monitor compliance
with the standards in contract facilities. Whilates and counties generally monitor contracts piitrate
agencies, the scope and expertise involved in thmesetoring efforts is dramatically different frothe
audits required by 8 115.93 and the correspondimyigions for other facilities. Unlike the audit
requirements, such monitoring is not conductedrbindependent entity that is qualified to deteciusé
abuse and provide relevant recommendations. It adag not include private communications with
inmates and staff, nor result in any publicly saklié report or recommendations. These forms okrevi
and transparency are as needed in contracteditsctis they are in facilities run by the agency.

In addition, the draft regulations do not explicilequire any enforcement of PREA compliance by
private contractors. That is, should private conggthat operate detention facilities fail to coynpiith
PREA, there is no enforcement mechanism availaBleen the profit incentives underlying private
corrections agencies, the final regulation shouskenclear that agencies should enforce noncomgianc
with the PREA standards through remedies that decfinancial sanctions.

§115.113 Supervision and monitoring. (lockups)

We are concerned that the draft supervision anditoromg regulation for lockup$ails to provide law
enforcement any guidance on what characteristicg make someone vulnerable to abuse. While the
draft regulation requires lockups to provide heggietd supervision for vulnerable detainees, wittloigt
guidance LGBTI detainees and others vulnerablebts@ may not receive the protections necessary to
keep them safe. We strongly support the requirenteait lockups provide heightened protection to
vulnerable detainees whenever and however theydardified, but in order to appropriately identify
these individuals, law enforcement staff need tovkrwhat they are expected to look for when
determining whether a particular detainee is indnekheightened supervision. Accordingly, the final
regulation should specifically include a list ofdwn indicators of vulnerability. In addition, bersz
most lockups are not be able to conduct full riskeenings for detainees, these facilities should be
required, at the very minimum, to ask all detainglesut their own perception of vulnerability to sak
abuse and provide heightened supervision to detaiwbo perceive themselves to be vulnerable.
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Proposed revisions to § 115.113:

(d) Any intake screening or assessment shall irctahsideration of a detainee’s potential
vulnerability to sexual abuse.

(e) If vulnerable detainees are identified, lawoeoément shall provide such detainees with
heightened protection, to include continuous disgght and sound supervision, single-cell
housing, or placement in a cell actively monitooedvideo by a staff member sufficiently
proximate to intervene, unless no such option ferdéned to be feasible.

(f) If the lockup does not perform intake screesing assessments, it shall have a policy and
practice designed to provide heightened proted¢bandetainee to prevent sexual abuse
whenever a law enforcement staff member observweplaysical or behavioral characteristics of
a detainee that suggest the detainee may be vhla¢oasuch abuse.

(g) Law enforcement staff members shall treat thedllowing as indicators of vulnerability to
sexual abuse: mental or physical disability, youngge, slight build, nonviolent history,
identification as lesbian, gay, bisexual, transger, or intersex, gender nonconforming
appearance, and prior sexual victimization.

(h) Law enforcement staff members shall ask all datnees about their own perception of
vulnerability to sexual abuse and provide heightere protection to a detainee who perceives
him or herself as vulnerable.

88 115.14, 115.114, 115.214 & 115.314 Limits to ssegender viewing and searches.

We are very concerned that the draft regulationsearches fail to impose the minimum requirements
necessary to prevent pervasive, routine opporamftrr sexual abuse. We urge the Department to make
the following modifications: First, we stronglyge the Department to include specific guidance@m h
facilities should apply restrictions on cross-gandearches to transgender and intersex individuals.
Second, even when conducted by medical practitgprieuching transgender or intersex individuals’
genitals or requiring them to undress solely t@edaine their genital status is unnecessary andémilg
traumatic. We strongly urge the Department to gtiacilities from engaging in such searches. And
third, the Department should prohibit non-exigenatss-gender pat-down searches of inmates andral no
emergency cross-gender viewing of inmates andeatidn states of undress.

Guidance on searches of transgender and interseates and residents

With no formal guidance stating who shall administeitine security and contraband-related searohes
transgender and intersex inmates and resident thdividuals are at unnecessary risk of sexuaseb
and trauma. The need for clear requirements gdtea is highlighted by the Commission’s findittogst
searches present a heightened risk of gender-lzdmesd, and that transgender and intersex inmates an
residents are highly vulnerable to abuse by stdéf& Commission heard testimony from two experts who
testified that individuals from these groups aegjfrently targeted for unnecessary, abusive, ancthatc
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pat and strip searches, and that these searchdsecaxcuses for and precursors to sexual &buBeis
testimony is also supported by reports from hunigiits organizations.

In order to adequately address protect the safetly dignity of transgender and intersex inmates and
residents, we strongly urge the Department to delapecific guidance on how facilities of all types
should apply the restrictions on cross-gender searand supervision to transgender and intersex
individuals. Transgender and intersex individuals are at higk of sexual abuse when strip-searched.
And for many, the trauma of past sexual abusesis afjgravated by staff members conducting pat-down
searches. As is true for all inmates and residehts, risk and trauma can be reduced if the person
conducting the search is of the same gender asdhadual. But unlike for other inmates and resits,

the determination of what is a prohibited crossegersearch for a transgender or intersex persamotan
simply depend on whether he or she is housed imcidity for males or females. Instead, just as the
regulations require facilities to make individualiz housing decisions for transgender and intersex
individuals, determinations of the gender of tte#fshember to search a particular transgenderterdgax
inmate or resident should also be made on a casad®y basis after consultation with the individuak
transgender and intersex inmates and residentshenay different privacy and safety needs duringahes
searches, facility staff should ask transgenderiatedsex inmates and residents to state the gesfder
staff they feel most safe being searched by. Régums transgender and intersex individuals to be
searched by either male or female staff should ciramodated whenever possible, regardless of
whether the individual is housed in a facility foales or females. This pragmatic approach is ctiyren
used by several agencies, including the DC MetitgpolPolice Department, the Cumberland County
Sherriff's Department in Maine, and the New Yorlatst Office of Children and Family Services in its
juvenile facilities. Excerpts of these policies areluded in appendix BA similar approach has recently
been adopted by the government of the United Kingttr both police and correctional searches.

As an alternative approach, we recommend a presomitat all searches of transgender and intersex
inmates and residents should be conducted by fefaalkty staff. This is because transgender and
intersex people, regardless of their gender idesfitire often perceived as female and/or femiaivtk in

our experience, are at considerably higher riskahg targeted by male staff for sexual violencd an
harassment.

Prohibit searches to determine genital status
Strip searching transgender or intersex individuaisphysically touching their genitals for the sole

purpose of determining their genital status is éomaily and sexually abusive to these individualis
is true even if the search is called an “examimétand is conducted in private by a medical pramigr.

* At Risk: Sexual Abuse and Vulnerable Groups BeBarg Hearing Before the National Prison Rape Elimiorati
Commission (Aug. 13, 2005) (testimony of Christapbaly & Dean Spade).

®Seee.q, Sylvia Rivera Law Project|t's War in Here”: A Report on the Treatment of ditsgender & Intersex
People in New York State Men’s Pris@®31(2007), available atttp:/srlp.org/resources/pubs/warinhere
Amnesty International USAStonewalled: Police abuse and misconduct agaistid®, gay, bisexual and
transgender people in the B4-58 (2005), available at:
http://www.amnestyusa.org/outfront/stonewalled/réjpalf.

® Police departments in several Canadian jurisdistiincluding Toronto, Vancouver, and Edmonton ehadopted
a similar policy following a 2006 ruling by the Gmio Human Rights Commission. Other jurisdictiosig;h as the
Multnomah County, Oregon Sherriff's Department &udrections Services of New South Wales, Australia,
perform all searches according to the gender ijeotithe inmate.

’ Code of Practice for the Exercise by Police Offioef Statutory Powers of Stop and Search (PACEeGY
Annex F (2010)http://www.homeoffice.gov.uk/publications/policefyational-policing/pace-codes/pace-code-a-
2012, Prison Service Instruction 48/2010, Search efRerson, Annex H (2010),
http://psi.hmprisonservice.gov.uk/psi 2010_48 dearc of the person.doc
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Permitting medical practitioners to touch a tramsipe or intersex resident's genitals or requirimy a
inmate to undress in front of a medical practitios@ely so the practitioner can look at his or gpenitals

is an unnecessary and inherently traumatic expezidar these individuals. It also presents serious
potential for abuse. The proposed regulationglsigicognize that transgender and intersex inmatels
residents are at acute risk for sexually abusiaecbes, and that determining an inmate’s genigilistis
frequently a pretext for abuse. The regulationsukhgrohibit searches or medical examinations of
inmates and residents for the sole purpose of métarg genital status under all circumstances.thin
very limited circumstances where this informatismeeded by a facility, it can be determined byrask
the individual, reviewing his or her medical reco other files, or learning that information tental

to routine intake medical examinations.

Prohibit cross-gender pat searches and viewing

Facilities should not normalize physical contadiwar viewing of inmates’ breasts, genitals andduks

by staff of the opposite gender. Allowing routicr®ss-gender pat searches of inmates and crosgigend
viewing of inmates and residents in states of wxliecidental to routine cell inspections encousage
sexualized institutional culture in which therelitde respect for individuals’ dignity. Data frorhe
Bureau of Justice Statistics document pervasivesegender sexual abuse in adult prisons and®jails.
Moreover, BJS data show that pat-down searchesteorgly linked to staff sexual misconduct. More
than 36 percent of both male and female victimstaff sexual misconduct reported they experienced
sexual touching by staff during a pat-down sedr€hese findings highlight the importance of limgin
the physical contact that staff members have withates of a different gender.

Contrary to concerns raised by some correctiorisiaff, these requirements can be met with low-cost
solutions that conform to employment law and arkikealy to require additional hiring. While pat-down
searches are undoubtedly an important security uneathey can usually be limited to areas thatesas/
potential points of contact with contraband. Foogsstaff efforts on conducting thorough searches at
appropriate places will encourage confiscation aftaband at its point of entry in the facilitydree
complaints about harassing searches, and freafipestources for other safety and security measure

The dangers of cross-gender pat-down searchesoaaleviated by the exception for inmates who can
demonstrate that they have suffered “documenteat prioss-gender sexual abuse while incarcerated.
This exception requires inmates to have filed arepf abuse that was substantiated, even thougit mo
survivors are too afraid to report and those wtm lamave enough to do so are rarely believed in the
absence of physical evidence. Moreover, this examepgnores the traumatic and devastating impact of
these searches on inmates who were sexually vigianin the community and the prevalence of staff
sexual misconduct even with inmates who were netipusly assaulted in detention.

As the Commission recognized, cross-gender viewingnmates and residents while they are nude or
performing bodily functions can be traumatizingy@sally for victims of prior sexual abuse, andome
circumstances is unconstitutiorfallt also contributes to a sexualized atmospheraativeAllowing
cross-gender viewing of adult inmates and juverglgdents in states of undress “incidental to rmuti
cell checks” eliminates any practical limitation oross-gender viewing as well as any incentive for
agencies to limit this dangerous practice. In miagylities, inmates undress, use the toilet andetones
wash themselves in their cells. No-cost measurgd) as requiring officers of the opposite gender to

8 A. Beck et al.supranote 2, aR4 (finding 69 percent of staff sexual misconductrien’s facilities, and 72 percent
of such misconduct in women'’s facilities, was crgesder).
9
Id.
10 Commission Reparsupranote 2, at 62-64 (discussing cases).
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announce themselves prior to entering the cellkobre already in use in many facilities, and castqut
a very basic level of bodily privacy more effectivéhan this all-encompassing exception.

Proposed revisions to § 115.14:

(a) The facility shall not conduct cross-gender steprshe®r visual body cavity searches except
in case of emergency or when performed by medieaitiponers.

(b) The facility shall document all such cross-gamgkarches.

(c) The facility shall implement policies and procedutieat enable inmates to shower, perform
bodily functions, and change clothing without noximel staff of the opposite gender viewing
their breasts, buttocks, or genitalia, except axdhse of emergenayr; by accident-erwhen-sdch
viewing-is-incidental-to-routine-cell-checks.

(d) The facility shall nosearch or physicallyexamine a transgender intersexinmatefor the
sole purpose of determlnlnghe inmate’s genital statusniess—the—mmafee—s—gem%al—sta{us is

A : itionerlf an inmate’s genital
status is unknown |t may be determlned durlng com/rsatlons W|th the inmate, by

reviewing medical records, or during routine intakemedical examinations that all inmates
are required to undergo.

(e) For purposes of determining what constitutes a saeagender search of a transgender or
intersex inmate, the facility shall ask the inmateo state whether they would feel safest
being searched by male or female staff and shall @@mmodate such requests except in the
case of emergency or other unforeseen circumstanc@earches conducted in accordance
with this paragraph shall not be considered crossander searches for purposes of the
requirements of this section.

(f) The agency shall not conduct cross-gender pat-dovaearches except in the case of
emergency or other unforeseen circumstances. Anych search shall be documented and
justified.

& (g) The agency shall train security staff in how todwet cross-genderpat-dewn searches
when required due to an emergencgyand searches of transgended intersexinmates, in a
professional and respectful manner, and in the Ietassive manner possible, consistent with
security needs.

Proposed revisions to § 115.114:

(a) The lockup shall not conduct cross-gender stripckesor visual body cavity searches except
in case of emergency or when performed by medicadtpioners.

(b) The lockup shall document all such cross-gesdarches.

(c) The lockup shall implement policies and procedtinas enable inmates to shower, perform
bodily functions, and change clothing without nowlival staff of the opposite gender viewing
their breasts, buttocks, or genitalia, except exdase of emergenay;, by accident-erwhen-such

viewing-is-incidental-to-routine-cell-checks.

Protecting LGBTI People from Sexual Abuse and Harent 9



(d) The lockup shall natearch or physicallyexamine a transgender intersex detainedor the

sole purpose of determlnlnghe detalnee s genltal statumJess—the—detamee—s—genﬁal—s&a&us is

(e) For purposes of determining what constitutes a saeagender search of a transgender or
intersex detainee, the lockup shall ask the detairdo state whether they would feel safest
being searched by male or female staff and shall @@mmodate such requests except in the
case of emergency or other unforeseen circumstanc@earches conducted in accordance
with this paragraph shall not be considered crossander searches for purposes of the
requirements of this section.

(f) The agency shall not conduct cross-gender pat-dovaearches except in the case of
emergency or other unforeseen circumstances. Anych search shall be documented and
justified.

£©) (g) The agency shall train law enforcement staff in lowonduct cross-genderpat-down
searchesvhen required due to an emergencyand searches of transgended intersex

detainees, in a professional and respectful maanerjn the least intrusive manner possible,
consistent with security needs.

Proposed revisions to § 115.214:

(a) The facility shall not conduct cross-gender steprshe®r visual body cavity searches except
in case of emergency or when performed by medieaitipioners.

(b) The facility shall document all such cross-gamgkarches.

(c) The agency shall not conduct cross-gender gaticsearches except in the case of emergency
or other unforeseen circumstances. Any such seti@hbe documented and justified.

{e) (d) The facility shall implement policies and procedutigat enable residents to shower,
perform bodily functions, and change clothing withnonmedical staff of the opposite gender
viewing their breasts, buttocks, or genitalia, gtée the case of emergenay, by accident-or

| b viewine i incidental . Ll

&) (e) The facility shall nosearch or physicallyexamine a transgender intersex residentfor

the sole purpose of determlnlnghe reS|dent S genltal stattmﬂess—the—m&derﬁ—s—genﬁal—status

orelf a resident’s
gemtal status is unknown it may be determlned dung conversatlons with the resident, by
reviewing medical records, or during routine intakemedical examinations that all residents
are required to undergo.

{e) (f) For purposes of determining what constitutes a saeagender search of a transgender
or intersex resident, the facility shall ask the reident to state whether they would feel safest
being searched by male or female staff and shall @@mmodate such requests except in the
case of emergency or other unforeseen circumstanc@earches conducted in accordance
with this paragraph shall not be considered crossander searches for purposes of the
requirements of this section.

& (g) The agency shall train security staff in how todwet cross-genderpat-dewn searches
when required by an emergencyand searches of transgendad intersexresidents, in a
professional and respectful manner, and in the Ietagsive manner.
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Proposed revisions to § 115.314:

(a) The facility shall not conduct cross-gender steprehes or visual body cavity searches except
in case of emergency or when performed by medieaitipioners.

(b) The facility shall document all such cross-gamgkarches.

(c) The facility shall implement policies and procedutieat enable residents to shower, perform
bodily functions, and change clothing without nowlival staff of the opposite gender viewing
their breasts, buttocks, or genitalia, except exdhse of emergenayr, by accident-erwhen-such
viewing-s-incidental-to-routine-cell-checks.

(d) The facility shall nosearch or physicallyexamine a transgender intersexresidentfor the
sole purpose of determlnlnghe reS|dent S genltal statua#ess—the—m&dmﬁ—s—gem&al—sta&us is

A itionerlf a resident’s genital
status is unknown |t may be determmed dunng com/rsatlons Wlth the resident, by

reviewing medical records, or during routine intakemedical examinations that all residents
are required to undergo.

(e) For purposes of determining what constitutes a saeagender search of a transgender or
intersex resident, facilities shall ask the residério state whether they would feel safest
being searched by male or female staff and shall @@mmodate such requests except in the
case of emergency or other unforeseen circumstancgearches conducted in accordance
with this paragraph shall not be considered crossander searches for purposes of the
requirements of this section.

e (f) The agency shall not conduct cross-gendedpwn searches except in the case of
emergency or other unforeseen circumstances. éely search shall be documented and
justified.

5 (g) The agency shall train security staff in how todwuct-cross-gendetrip searches, visual
cavity searches, and pat-down searches of resideniscluding transgender and intersex

residents and-searches-oftransgenderresidents, in aggiohal and respectful manner, and in

the least intrusive manner possible, consistertt geturity needs.

Question 16: Should the final rule contain any siddial measures regarding oversight and supervision
to ensure that pat-down searches, whether crosdayesr same-gender, are conducted professionally?

As discussed above, we strongly urge that the fe@llations prohibit non-exigent cross-gender pat-
down searches, as the Commission recommendedmitisnum, we would urge that all cross-gender
pat-down searches be documented and justified. Go@hmentation would assist in incident reviews,
investigations, and facility audits, permitting ages to identify both the staff members involved i
specific incidents and any patterns of cross-gesdarches that may be cause for concern.

88 115.15, 115.115, 115.215, & 115.315 Accommodgtinmates with special needs.

The draft regulation does not require agenciesrdéoige limited English proficient (LEP) residentsda

inmates as well as those with disabilities withawmodations throughout the entire investigation and
response process. However, federal law and thécduBepartment’'s own regulations and guidance
require that agencies make these accommodationenteurage the Department to ensure that LEP
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residents and inmates as well as those with digabiteceive the same protections under the stdades
others throughout the entire investigative and@asp process.

As written, the draft regulations place LEP and lishgspeaking residents and inmates on equal fgotin
for learning about sexual misconduct policies amgorting abuse or victimization. However, the draft
regulations leave individuals who are LEP, deahawe disabilities behind after the reporting phase
draft regulations do not require agencies to enthaeLEP residents or inmates or those with digesi

are able to communicate during investigations veathff, medical and mental health care, and the
provision of other supportive services that miglet mecessary after an individual is victimized or
becomes a witness to an abusive event. Effectivamamication throughout the investigation and
response stages ensures that facilities gathemtbamation necessary to address and prevent sexual
misconduct. It also allows inmates and residenteteive the services and support that will hegmth
recover from abuse or victimization. Agencies cdanachieve these important goals without making
accommodations during all phases of the investigatnd response process.

Further, the draft regulations do not meet Titles\¥handate and fail to comply with the Department'’s
own guidance to recipients of federal funds. Titleand the Department’s guidance for justice system
and courts require that individuals be providechwiheaningful access” to programs and servigés
Department’'s 2002 guidance states that “[tlhe miarportant the activity, information, service, or
program, or the greater the possible consequeridbe @ontact to the LEP individuals, the more lijke
language services are need€dWith respect to confinement facilities, the Depant emphasized that
“[hJealth care services are obviously extremely amant.*? Given the potentially devastating
consequences of sexual abuse and victimizatiomuorates and residents, we urge the Department to
include a requirement that facilities make accomatioths during the investigation and response peoces
in the final regulations.

Proposed revisions to 8§ 115.15, 115.115, 115.&1615.315:

(a) The agency shall ensure that inmates who miteti English proficient, deaf, er-disabletio
have disabilitiesare able to report sexual abuse and sexual hagas$ostaff directly or through
other established reporting mechanisms, such asedimilines, without relying on resident
interpreters, absent exigent circumstances.

(b) The agency shall make accommodations to comeehally all written information about
sexual abuse policies, including how to report agabuse and sexual harassment, to inmates
who have limited reading skills or who are visuathpaired.

(c) The agency shall make accommodations to ensutet inmates who are limited English
proficient, deaf, blind or who otherwise have disallities can communicate with facility staff
and supportive service providers throughout the inestigative process, when requesting and
receiving medical and mental health care, and durig other supportive services that may be
necessary after an inmate is victimized or witnessean abusive event. Agencies shall make
such accommodations by utilizing bilingual staff, poviding translation by qualified
interpreters, entering into agreements with commurtiy service providers with capabilities

in translation or services to inmates with disabilies, or by other means.

" Guidance to Federal Financial Assistance Recipi@egarding Title VI Prohibition Against National igin
Discrimination Affecting Limited English Proficiefersons, 67 Fed. Reg. 41455, 41460 (June 18, .2002)
2d. at 41470.
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Question 17: Should the final rule include a reguoient that inmates with disabilities and LEP inesat
be able to communicate with staff throughout theéremnvestigation and response process? If such a
requirement is included, how should agencies ensomemunication throughout the process?

Under federal law, the answer to the Departmenitsstjon is “yes.” Title VI of the Civil Rights Aaif
1964 provides that

[n]Jo person in the United States shall, on the gdoaf race, color, or
national origin, be excluded from participation lorg denied the benefits
of, or be subjected to discrimination under anygpmm or activity
receiving Federal financial assistarite.

Because the PREA regulations apply to entities risegive federal financial assistance, the Departme

must ensure that limited English proficient (LERMNiates and residents receive the same protectimhs a
supports under the regulations as others who daksperglish. Federal law requires agencies to miage t

same accommodations for individuals with disaleitf

Agencies can accommodate LEP inmates’ and residessls in a number of ways, including through

direct communication in the individual's primaryntpuage by bilingual staff, translation by qualified

interpreters, or agreements with community serpiceviders with a language capability for languages
other than English that regularly come up at alifgciOur proposed changes above outline these
mechanisms, while recognizing the need for fleitipih making accommodations for LEP individuals.

88 115.16, 115.116, 115.216, & 115.316 Hiring ancbmotion decisions.

Although the draft regulations restrict hiring apbmotion of staff based on past involvement with
certain types of abuse, the list of abuse doesimmitide domestic violence, stalking, sexual abuse
convictions, or protective orders — all of which ynprovide useful information regarding a staff
member’s history of, or propensity to, engage xuskéabuse. In the past few decades, researchees ha
documented a clear link between domestic violemecechild abusé> Some studies find that between 30
percent and 60 percent of men who batter theinpestalso abuse their childrémdditionally, batterers
often display personality traits that can make thganticularly dangerous in an institutional settifigpe
Department’'s 2000 survey of violence against worgencluded that domestic violence “is often
accompanied by emotionally abusive and controlliedavior” and that battering “is often part of a
systematic pattern of dominance and conttbFurthermore, sexual abuse adjudications of ang, kiot
just those involving the use of force or coercisiguld serve as a clear red flag for agencies.fihlaé
regulation should not allow facilities to hire dtédr positions with tremendous power over inmades
residents, if those individuals have engaged imabiein that indicates a propensity for victimizatioh

1342 U.S.C. § 2000(d). The U.S. Supreme Court hlsthat the failure to make reasonable accommodsitior
limited English proficient individuals violates TatVI's ban on national origin discriminatioBee, e.gLau v.
Nichols 414 U.S. 563 (1974) (lack of linguistically appriate accommodations for Chinese students effelgtiv
denied students equal educational opportunitiegumhile VI).

% These laws include Section 504 of the Rehabititefict of 1973, the Individuals with DisabilitiesiEcation Act
(IDEA), and Title Il of the Americans with Disaliiks Act (ADA).

°See generally.E. Findlater& S. KellyChild Protective Services and Domestic Violer&c€uture of Children 84
(1999).

1d.

YSee generally.S. Department of Justice, Office of Justice Paous, National Institute of Justidextent, Nature,
and Consequences of Intimate Partner Violence: iRgslfrom the National Violence Against Women Suiwe
(2000).
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others. Our proposed changes to paragraph (a)eetiratragencies do not hire or promote staff whg ma
be dangerous to the inmates and residents indhest

In addition, as written, the draft regulation doext equip agencies with the tools necessary todavoi
promoting staff who have engaged in sexual miscondu related abusive behaviors. Specifically, the
regulation does not require agencies to conduachical background checks for employees who are
considered for promotion, requiring only that agesconduct criminal background checks every five
years. Accordingly, a staff member convicted ofusdxabuse could be promoted multiple times before
the agency uncovered evidence of that misconduumtis,Tthe individuals that the regulations aim to
prevent from working with inmates and residentsl@é@ctually take positions of greater authority.rOu
proposed additions to paragraph (c) address thisezn.

Proposed revisions to 88 115.16, 115.116, 115.21H15.316:

(a) The agency shall not hire or promote anyone id®engaged in sexual abosesexual
harassmentin an institutional setting; who has been convia&dngaging in sexual activity in
the community facilitated by force, the threat afcie, or coercionvho has been adjudicated as
having engaged in sexual abuse; who has been théjgaet of a civil protection order or
protection from abuse order because of having engad in such activity; who has been
convicted of domestic violence or stalkingpr who has been civilly or administratively
adjudicated to have engaged in such activity.

(c) The agency shall either conduct criminal backgd checks of current employees at least
every five years or have in place a system forrettse capturing such information for current
employeesThe agency shall conduct criminal background checksf all employees being
considered for promotion at the time that they arebeing considered for advancement.

88 115.21, 115.221, & 115.321 Evidence protocol aimdensic medical exams.

While we commend the Department’s extension of rfgiee medical exams to all cases where it is
medically or evidentiarily appropriate, the regidas should only allow for “qualified staff’ to ser as a
victim advocate as a last resort if a victim adtedeom the community is not available. BecausdIG
individuals often experience harassment and abystalif members, allowing staff members to serve as
victim advocates will mean that many will choosé twhave this essential support because of fear of
retaliation by staff, lack of trust, and legitimatencerns that the staff member will further tratirea
them because of anti-LGBTI bias. In addition, ailog staff members to serve in this role will ceeat
unnecessary confusion regarding confidentialitpalty, where qualified staff members must serva as
victim advocate as a last resort, the regulationsgige insufficient guidance to agencies on theessary
training and skills for staff members to serve im§m advocates.

Support for this draft regulation

The requirement that all victims of sexual abusecanfinement be offered a medical forensic exam
without financial cost, where evidentiarily or meally appropriate, is critically important. Many
instances of sexual abuse may involve forensiceswd, even if penetration did not occur. By inahgdi
medical forensic exams in all appropriate casesselprovisions more fully protect victims of sexual
abuse.
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Qualified staff members

Outside victim advocates serve a vital role inithaestigation and response process that is sigmifig
weakened when they are replaced by a correctiaffsrsember. Victimized inmates may have legitimate
concerns of retaliation and other bases not ta &riséaff member advocate — indeed, the desigretbdid
member and/or the staff members’ colleagues mag pavticipated or acquiesced in the assault. Insnate
also may not understand what the limits to confiidity are when speaking with an agency staff
member in this capacity.

The draft regulation presents agencies with théonpdbf making a minimally qualified staff member
available to victims instead of a victim advocatenf a community service organization. Presented as
equal alternatives, the option provides little imbee to agencies to enter into agreements witlsidet
organizations that are more capable of providingtemal support services to victims of sexual agsau

Some facilities may be in areas where there aravadlable rape crisis agencies, and in those logsti
having a qualified staff member available to prevelpport services is better than having no support
person available at all. In consideration of teility, qualified staff members should be allowederve

in this role as a last resort.

Training for qualified staff members

To the extent that facilities do have to rely oaffstmembers in place of victim advocates from the
community, the draft regulation offers insufficieguiidance on the training, screening, availabiligd
support that would qualify a staff member to sdrvéhis role. Training for a staff member to seasa
victim advocate must be more extensive than gerstatation concerning sexual assault. A staff
member serving in this role needs to not only ble &b identify and respond to the medical and legal
needs of individuals who have been sexually ass@dultut also to recognize their mental health and
developmental needs, to identify a victim's primagncerns and develop a safety plan, to respomd in
non-judgmental and supportive manner, and to pteveatment by investigators, medical professignals
staff, and other inmates or residents that hagpdtential to re-traumatize victims throughout thxara
and investigatory processes. To ensure staff mesrdrer able to meet their responsibilities in thie,r

we propose requiring a minimum of 40 hours of frainfrom a victim advocate or sexual assault crisis
center focusing on how to respond to the mediegall developmental, and mental health needs of
sexual assault victims; ensuring that qualifiedf steembers are available around the clock; andidiog
such staff members with support and opportunitiedetorief with experts in the field of victim adwamy.

In addition, all staff members considered for tioile should demonstrate a nonjudgmental and sugport
attitude toward sexual assault victims, includir@BT]I individuals.

Proposed revisions to 88 115.21, 115.221, & 115.321

(c) The agency shall offer all victims of sexualis® access to forensic medical exams performed
by qualified medical practitioners, whether onsiteat an outside facility, without financial cost,
where evidentiarily or medically appropriate.

(d) The agency shall make available to the victiqualified-staff-member-er a victim advocate
from a community-based organization that providasises to sexual abuse victinissuch
services are available in the communityif no such services are available within 50 milesfo
the facility, the agency shall make available to #victim a similarly qualified staff member.

(e) As requested by the victim, the-gualified-staffmber-or victim advocate qualified staff
member shall accompany and support the victim throughfdinensic medical exam process and
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the investigatory procesbelp develop a safety plan where appropriatggnd-shall provide
emotional support, crisis intervention, informatiand referrals.

(h) For the purposes of this standard, a qualgtaéf member shall be an individual who is

employed by a facilityand has received-education-concerning-sexuat-assabiforensic
examinationssuesth-genet@lhours of training and certification from a certified victim

advocate or sexual assault crisis center focusing dow to respond to the medical, legal,
developmental, and mental health needs of sexualsasilt victims; is provided with support
and opportunities to debrief with experts in the feld of victim advocacy; and has received
education concerning confidentiality rules as thewpply to staff members serving in this
role. Staff members who serve in this role shall @ronstrate a nonjudgmental and
supportive attitude toward sexual assault victims.

88 115.22, 115.222, & 115.322 Agreements with odisientities.

We support the Department’s recognition of the ingnace of providing an outside entity to accept
reports of sexual abuse from inmates and residdrdsstrengthen this regulation and ensure that
individuals are not discouraged from reporting diecits of sexual abuse, we recommend that the final
regulations require agencies to provide an outgiddic entity to accept reports of abuse and elat@n
the alternative of “an internal entity that is ogé@nally independent from the agency’s chain of
command,” except in limited cases where an agencyable to establish an agreement with an external
public entity after attempting to do so.

Victimized inmates and residents often have legitanreasons for not trusting members of the agency
that failed to protect them from sexual abuse, ianthses of staff sexual abuse are especially elglio

feel safe reporting to officials. Even when deeropdrationally independent, internal entities aosely
linked to the agency — politically and financiathand lack the neutrality of an external entityg&elless

of how agency officials may view internal entiti@znates are rarely going to understand the distinc
between an operationally independent entity anthtamal one that is not independent. To effecjivel
encourage reporting of all incidents, the final ulagions should require all agencies to attempt to
establish an agreement with an external publidyenti

Proposed revisions to 88 115.22, 115.222, & 115.322

(a) The agency shall maintain or attempt to emtigr inemoranda of understanding or other
agreements with an outside public entity or officat is able to receive and immediately forward
inmate reports of sexual abuse and sexual harassonagency officials pursuant to185.51.1f

the agency is unable to enter into an agreement Witan outside entity anless the agency

shall enables inmates to make such reports to an intentigy that is operationally independent
from the agency's chain of command, such as arabspgeneral or ombudsperson who reports
directly to the agency head.
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§8115.31 & 115.231 Employee training.

While we are pleased to see the inclusion of pamg(a)(9), mandating that employee training isqns
and jails, community corrections, and juvenile lities include “[h]Jow to communicate effectively én
professionally with inmates, including lesbian, ghisexual, transgender, or intersex [individualaje
think that this paragraph would be enhanced by rdipg the list to include gender non-conforming
inmates. In addition, we urge the Department to @u@dditional paragraph to this section that megui
training on the difference between consensual $e&xmauct between inmates and sexual abuse.

Support for this draft regulation

We strongly support§ 115.31(a)(9) because training on how to commueiceffectively and
professionally with inmates and residents, inclgdu@GBTI individuals, is key to ensuring that thafft
members are equipped to prevent and respond tdeimtsi of sexual abuse affecting all individuals in
custody. If staff members do not have the abtitycommunicate effectively and professionally with
LGBTI inmates and residents, these individuals m@afraid to approach staff when they are thredtene
with abuse or are being abused out of fear stdff mistreat them, blame them for the abuse, or not
believe them. Moreover, without this training, taay not be equipped to detect when LGBTI inmates
are at risk of sexual abuse and, thus, will be len&b prevent it. As recognized in the Commissson’
report, research documents that individuals whondbidentify as heterosexual and transgender and
intersex individuals are highly vulnerable to sdxabuse in correctional faciliti¢d.Specific training
focused on raising competency in this area iscafitio ensure the safety of LGBTI inmates and el
and will help decrease the unacceptably high lexketexual abuse suffered by these individuals.

Gender nonconforming inmates

We believe the proposed regulation would be entthbgeexpanding the list in § 115.31(a)(9) to indud
gender nonconforming inmates and residents. Fhietause many individuals who do not self-identify
as LGBTI but are gender nonconforming in appearangeannerisms are frequently perceived by others
to be LGBTI and are just as likely to be targetdsiexual abuse.

Consensual sexual activity between inmates vsabakuse

We are pleased that the draft regulations make thed consensual sexual activity between inmates o
residents is not treated or punishable as sexusedb However, in order to ensure that this does not
happen, it is critical to train staff on the di@ce between consensual sexual activity betweeatesn
that may be prohibited by the facility and sexuaise as defined by these regulations.

Proposed revisions to 8§ 115.31 & 115.231:

(a)(9) How to communicate effectively and professity with inmates, including lesbian, gay,
bisexual, transgendesr intersexpr gender nonconforminginmates.

(a)(10) The difference between prohibited consenslusexual activity between inmates and
sexual conduct that constitutes sexual abuse und#rese regulations.

18 Commission Reparsupranote 2, at 73.
19S5ee88115.77, 115.277, and 115.377.
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Question 59Will the requirements in 88§ 115.31, 115.231, an8.331 that agencies train staff on how
to communicate effectively and professionally webbian, gay, bisexual, transgender, or intersex
inmates lead to additional costs for correctionatifities, over and above the costs of other tnagni
requirements in the standards? If so, please peowidhy data from which a cost estimate can be
developed for such training.

There are no additional costs associated with itrgiistaff on how to communicate effectively and
professionally with LGBTI inmates and residentseioand above the costs of other training requirésnen
A cost impact analysis of draft regulation 8 11513% already concluded that adding this requiremasit

no cost impact relative to the training standaabnemended by the CommissittiThere is no reason to
treat training on this topic differently than any the other topics on which this regulation regsire
facilities to conduct trainings. Like all other itveng topics, training on effective communicatiorittw
LGBTI inmates and residents will require some aulum development, training for trainers, and sibtt
training time. And as with other training topidacilities will be able to look to government-supteal
projects for topic-specific staff training curriauland support. For example, training materials on
professional and effective communication with LGBdihates and residents are or will soon be avalabl
through the collaborative project of the Nationaktitute of Corrections and American University
Washington College of Law, the Lesbian, Gay, Bisgxt@iransgender, and Intersex Guidance Project
supported by the National Institute of Correctioaad other initiative§: Even if there were some
additional cost related to training staff on howctanmunicate effectively and professionally withBQ
individuals, because studies show that such inmatesresidents disproportionately experience sexual
abuse in confinement, this sort of training wiltimiately save money by increasing reporting of abus
and reducing incidents of abuse in the future.

§ 115.331 Employee training. (juvenile facilities)

As discussed above, we strongly support the Degattminclusion of paragraph (a)(9) in the employee
training regulation for juvenile facilities and wege the Department to add communication with gende
nonconforming residents to the training requiremeniVe discuss this regulation separately becagse w
are concerned that it fails to require juvenileilfées to provide sufficient guidance to their ffta
members on the particular vulnerabilities and ne#dgung people, and does not take into account th
harms associated with sexual abuse of children. Wi the Department to tailor the training
requirements in § 115.331 to better reflect thetigaar vulnerabilities and needs of young people,
including LGBTI youth.

Age of consent laws

Employees should receive training on age of cont®m$ to ensure that staff members working in
juvenile facilities understand the limited circuarstes under which voluntary sexual contact between
residents constitutes abuse. Without such trairstaff members may not realize that many residehts
juvenile facilities are old enough to consent tauseg activity with other similarly aged youth. For

2 geelnitial Regulatory Impact Analysis (RIA), Cost lmgt of Revised Standards PP4, PP7, PP-2, TR-1, TR-2
TR-3, TR-4, TR-5, MM-3, SC-1, and SC-2, at 5 (prisp 17 (jails), 29 (community corrections), 40vguile
detention), RIN 1105-AB34 (Jan. 24, 2011), avaiad

http://www.ojp.usdoj.gov/programs/pdfs/prea_nprhia. irdf.

“See e.g.National Institute of Corrections and Americaniwémsity Washington College of Lawyroject on
Addressing Prison Rape: Preventing the Sexual Abfisedividuals in Custodytraining materialsavailable at
http://www.wcl.american.edu/nic/training.cfm
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example, in most states the age of consent isribiramore than half the states, minors 14 or otder
consent to sexual contact with others who are dogkem in agé’ If staff members do not know at
what age a young person can legally consent, they assume that no minor can legally consent and
improperly treat legally consensual sexual condagtsexual abuse. As such, the regulations should
ensure that employees understand how a jurisdistemge of consent laws distinguish between volyntar
(but not legally consensual) sexual activity, whielis under the purview of these regulations, and
legally consensual activity between residents, Whidacility may choose to prohibit but should treat

as sexual abuse. Such training will also help prefacilities from unfairly targeting LGBTI youthof
engaging in voluntary sexual contact with similaated residents.

Adolescent development

Employees in juvenile facilities should also reeeitraining on adolescent development to better
understand the characteristics, limitations, arfthisiors of the population with whom they are wogkin
Training on adolescent development will teach enygds how teenagers develop their cognitive skills,
moral framework, social relations, and identity, well as how various factors, including brain
development, disabilities and the environment offcement affect youth’'s behavior and decision
making. Such training can also illustrate how asidmce can be an especially complicated time for
LGBTI youth who are managing their own developingaeeness and understanding of their sexual
orientation or gender identity while confrontindnets’ personal bias or rejection.

Trauma and abuse

Because such a large percentage of youth in juvéadilities have histories of trauma and atiisejs
important that employees receive training on théab®ral manifestations of trauma and how to
appropriately respond. Traumatized children oftemetbp a mistrust of others, particularly adules!f
isolated, and do not believe they can turn to adolt help* Employees must be trained on the impact of
trauma on youth in order to understand how to reffectively intervene when they are needed to detec
or prevent incidents of sexual abuse.

Proposed revisions to § 115.331:

(a) The agency shall train all employees who maselwntact with residents on:

(1) Its zero-tolerance policy for sexual abuse saxlial harassment;

22 According to the U.S. Department of Health and tdarBervices, in 2008 there were only three stabesenthe
age of consent for sexual activity was 18, twoestathere it was 17, and ten states where it wak1bese 15
states, minors younger than the age of consemeagr legally consent to sexual activity. In tamaining 35
states and the District of Columbia, minors yourthan the state’'s age of consent can consent t@bkaxgtivity
with similarly-aged peers depending on their age rtative age of the parties. In six of thes¢estaminors have
to be at least 15 years of age in order to cortsesgxual activity with similarly aged youth. Imetremaining 29
states and the District of Columbia, the minimure afconsent to sexual activity with a similarlyedgpeer varies
from 10 to 14 years of age. In addition, the adfedince allowed between peers varies greatly dg stvith some
states only allowing for under-age minors to cohséren there is a two year age gap between theeparhile
other states allow for up to a ten year age g&geU.S. Department of Health and Human ServiGtate Laws on
Age Requirements and Sgast revised Aug. 6, 2008), available at
http://www.4parents.gov/sexrisky/teen_sex/statelaart/statelaws chart.html

#1.D. Ford, J.F. Chapman, J. Hawke, & D. Alb&rguma Among Youth in the Juvenile Justice Syditical
Issues and New Directionslational Center for Mental Health and Juvenildidas2 (2007).

24 3. Woolard;Toward Developmentally Appropriate Practice: A Juile Court Training Curriculum, Module 1:
Adolescent DevelopmemdacArthur Foundation, Models for Change (2009).
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(2) How to fulfill their responsibilities under agey sexual abuse prevention, detection,
reporting, and response policies and procedures;

(3) Residents’ right to be free from sexual abus# sexual harassment;

(4) The right of residents and employees to beffima retaliation for reporting sexual abuse;
(5) Sensitive handling of disclosures of victimizédn by youth;

(6) The dynamics of sexual abuse in juvenile facgitie

(7) Factors that make youth vulnerable to sexual alse;

(8) Adolescent development for girls and boys, inatling what is normative sexual behavior
for adolescents, how to distinguish between normate adolescent behavior and sexually
aggressive and dangerous behaviors, and the waysvitnich sexual victimization can affect
healthy development;

(9) The prevalence of trauma and abuse histories amng the youth population in juvenile
justice facilities, possible behaviors of youth wit trauma and abuse histories, and
appropriate ways of responding to those behaviors;

(10) The common reactions of juvenile victims of sexalalise;

(11) How to detect and respond to signs of threatenddaatual sexual abus@ed how to
distinguish between consensual sexual contact aneixsial abuse between residents

(12) How to avoid inappropriate relationships with desits;

(13) How to communicate effectively and professionallth residents, including lesbian, gay,
bisexual, transgender-or intersex gender nonconformingresidents; and

(14) Relevant laws related to mandatory reporting age of consent

(b) Such training shall be tailored to the unigeeds and attributes of residents of juvenile
facilities, including the needs of specific populations of yoht(based on gender, race,
ethnicity, sexual orientation, gender identity, diability, or limited English proficiency).

88 115.34, 115.134, & 115.234 Specialized trainingvestigations.

This draft regulation fails to require facilities provide investigators with training on how to etetine
whether activity between inmates is sexual abuseomsensual sexual activity that the facility may
choose to prohibit but should not treat as sexbabse. Training investigators on distinguishing lesw
consensual activity between inmates and sexual eabwil also ensure that facilities do not
inappropriately penalize consensual same-sex seactality. The regulation addressing specialized
training of investigators should explicitly inclutlaining that makes clear that consensual sexaraluct
between inmates does not constitute sexual abuse.

Proposed revisions to 88 115.34, 115.134, & 115.234
(a) In addition to the general training provideditioemployees pursuant to § 115.31, the agency

shall ensure that, to the extent the agency iteeitlucts sexual abuse investigations, its
investigators have received training in conductngh investigations in confinement settings.
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(b) Specialized training shall include techniquasifiterviewing sexual abuse victims, proper use
of Miranda andGarrity warnings.guidance on determining whether activity between imates

is consensualsexual abuse evidence collection in confinemetingst and the criteria and
evidence required to substantiate a case for adtrative action or prosecution referral.

§ 115.334 Specialized training: investigations. (jenile facilities)

Similar to the lack of guidance provided to invgators in adult facilities regarding consensualuaéx
activity, the draft regulation for juvenile facidés fails to provide proper guidance regarding afe
consent laws and their impact on the way facilisé®uld investigate incidents of voluntary sexual
contact between residents. Without this guidancgitiaes are more likely to inappropriately treaGBTI
youth who engage in consensual same-sex sexudghyaels sexual abusers.

Investigators in juvenile facilities should receisigecialized training on age of consent laws taena
proper understanding of the limited circumstancedeun which juvenile facilities can treat voluntary
sexual contact between residents as abuse anawenprfacilities from unfairly targeting LGBTI ydut

for engaging in voluntary sexual contact with sarl}y aged residents. The draft regulations require
facility staff to report any suspicion of sexualiab, leaving it to the investigators to determirether

the conduct constitutes sexual abuse for purpofeRREA-mandated responses. Many residents of
juvenile facilities are old enough to consent tause activity with other residents. As such, theafi
regulations should ensure that investigators c@nogpiately apply age of consent laws in distinbing
between sexual abuse and consensual activity betves@ents, which a facility can choose to prahibi
but should not treat as sexual abuse.

Proposed revisions to § 115.334:

(a) In addition to the general training providedatioemployees pursuant to § 115.331, the agency
shall ensure that, to the extent the agency iteeitlucts sexual abuse investigations, its
investigators have received training in conductingh investigations in confinement settings.

(b) Specialized training shall include techniquasifterviewing juvenile sexual abuse victims,
proper use oMiranda andGarrity warnings,understanding the relevance of applicable state
age of consent laws in investigations of sexual dant between residents, guidance on how to
distinguish between sexual abuse and voluntary sealicontact between residentssexual
abuse evidence collection in confinement settiagd, the criteria and evidence required to
substantiate a case for administrative action asgxution referral.

88115.35, 115.235, & 115.335 Specialized training: dieal and mental health care.

This draft regulation fails to require that mediaald mental health care professionals receive ¢hergl
training provided to all employees pursuangtbl5.31, in addition to the specialized trainingafied in

this section. The basic information provided to @dlrrections staff, especially training on how to
communicate effectively and professionally with ates and residents is just as important for medical
and mental health care practitioners as it is tbeofacility employees. Given that these employesse
such a high degree of contact with inmates andleess who have been sexually abused, it is especial
critical that they are competent to communicatergmpately with LGBTI and gender nonconforming
inmates and residents who are at elevated riskiofjtsexually abused.
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Proposed revision to 88 115.35, 115.235, & 115.335:

(a) In addition to the general training provided to all employees pursuant to § 115.3Fthe
agency shall ensure that all full- and part-timaliva and mental health care practitioners who
work regularly in its facilities have been trainied

88 115.41 & 115.241 Screening for risk of sexualctimization and abusiveness.

We are pleased that the Department has made imparteanges to this draft regulation, including
requiring facilities to use the same criteria toeson male and female inmates for risk of sexual
victimization. In addition, it also prohibits faities from disciplining inmates for refusing to aes
screening questions or for not disclosing compietermation, and it calls for rescreening of innsate
when warranted due to a referral, request, or ertidf sexual victimization. In order for this eening
regulation to be an effective tool in preventingusd abuse, we strongly encourage the Department to
shorten the time period during which facilities pegmitted to complete the initial classificatiompess,
include guidance regarding the information thatnages must gather at an intake screening to inform
their temporary housing and placement decisionit tinet classification process is completed, andlite
gender nonconforming appearance as a criterion wbieening inmates for risk of sexual victimization

Support for this draft regulation

We are pleased to see that the Department’'s degfilations now require facilities to use the same
criteria to screen all inmates for risk of sexumtimization. Many of the factors that make someone
especially vulnerable to sexual abuse behind bar&rsown. While the bulk of research in this araa h
been conducted in men’s prisons, the same chaisditterare known to place someone at risk in faedi

for women. The Commission found and substantisaesh shows “[llesbian and bisexual women also
are targeted in women'’s correctional settings,pdiportionately’> The Department’s application of the
key risk factors to all inmates will help faciliibetter identify vulnerable inmates in women'’sifées
during the classification process which will hedpprevent assaults.

We are also pleased that the draft regulation pitshfacilities from disciplining inmates for refag to
answer particular screening questions or for netldsing complete information. This is particularly
relevant to LGBTI inmates who may not feel safecldising information about their identity to
corrections staff members. As the Commission éxeth “[n]ot all inmates feel comfortable answering
guestions about their sexual orientation, and eyags should respect refusals to answer those qossti
and not press for answerS.”Pressuring inmates to answer screening quegtitaigd to their identity or
past victimization, and then punishing inmateséyt refuse to provide such information, would farth
undermine trust between inmates and correctiorf§ staking it more difficult for inmates to report
abuse. Finally, as not all vulnerable inmates balidentified during classification, it is impantathat
the standards require facilities to rescreen insaiiéer incidents of sexual victimization and ag¢ th
request of the inmate.

% Commission Reparsupranote 2, at 74. For example, one study of sexuadabon in Midwestern prisons found
that gay, lesbian, and bisexual inmates were digptmnately represented among the subgroup ofadkyxu
victimized inmates with gay and bisexual men makipd26 percent of the men who were victimized asthian
and bisexual women making up 38 percent of the worS&uckman-Johnson & Struckman-Johnswmpranote 1.
% National Prison Rape Elimination Commissitandards for the Prevention, Detection, Response a
Monitoring of Sexual Abuse in Adult Jails and Pris@9 (2009) (hereinaft€commission Standarjjsavailable at
http://www.ncjrs.gov/pdffiles1/226682.pdf
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30-day time period to complete classification psxe

We are concerned that by allowing facilities u@B@days to complete the initial classification @ss,
vulnerable inmates will remain at very high riskadfuse for an unnecessarily long period of timedigs
have found that inmates are at higher risk of alals@tly after arriving at a facility, making prape
screening and classification even more urgénintil the completion of the classification process
facilities will not have the information they neéal make individualized determinations about how to
ensure the safety of each inmate (as required @di#b.42(b)). This will also likely result in tregender
and intersex inmates spending long periods of timea facility before there is a case-by-case
determination regarding which facility — a men’ssowomen’s — would best ensure the inmate’s health
and safety (as required under 8§ 115.42(c)). Bywailg this 30-day window for completing the
classification process, facilities may opt to dddiif any screening for risk or abusiveness viitimates
who will likely be in the facility for less than 3fays, increasing the risk of abuse for all inmatédse
Department instead should require that the clasgifin process be complete within 14 days of an
inmate’s confinement and that the intake screebaéngompleted within 48 hours.

Intake screenings

In order to effectively protect the safety of vuialele inmates, individualized placement determanreti
should happen as soon as possible after an insatsfined and should be based on an objectivkanta
screening instrument. While jails and prisons malyhave complete inmate records and other poténtial
relevant materials at the time of intake, the ratjohs should require facilities to attempt to gathll
information related to risk of victimization andski of abusiveness enumerated in § 115.41(c) and (d)
during the intake screening process and make pgrelim housing and bed decisions based on the
information the agency was able to gather. As itmiportant for facilities to be able to consider a
inmate’s prior institutional history, if any, in kiag a determination as to risk of abusiveness, the
regulations should require agencies to make rebsoredforts to determine whether an inmate has a
history of violence or sexual abuse at anotheitirigin within seven days of the inmate’s confinerme

Gender nonconforming appearance

Finally, we are concerned that inmates who areeralile to sexual abuse because they are perceived t
be LGBTI will not be identified in the screeningopess. Inmates who are gender nonconforming are
often targeted for sexual abuse and harassment lsdely on the fact that other inmates or staff
members perceive them to be LGBTI, even if thesmabes are not actually LGBTI. Thus, we
recommend that this final regulation explicitly limde gender nonconforming appearance as one of the
criteria to screen inmates for risk of sexual wthation.

Proposed revisions to 88 115.41 & 115.241:

(c) Theintake screening process anthe initial classification process shall consideraat
minimum the following criteria to screen inmates $exual victimization:

(7) Whether the inmate is gay, lesbian, bisexuahdgender-or intersex, gender
nonconforming.

27 A.J. Beck & P. GuerindSexual Victimization in Prisons and Jails Repofigdnmates, 2008-020-21 (Bureau
of Justice Statistics, Jan. 2011), availablettg://bjs.ojp.usdoj.gov/content/pub/pdf/svraca0pd8(showing the
majority of victims in jails were first abused wiiththe first 30 days of confinement, and that 5@e6écent of male
victims and 34.7 percent of female victims in pnisavere first abused within the first 30 days affceement).
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(d) Theintake screening process and thimitial classification shall consider prior actssaxual
abuse, prior convictions for violent offenses, amsdory of prior institutional violence or sexual
abuse, as known to the agency, in screening infateisk of being sexually abusivAgencies
shall make all reasonable efforts to review an innta’s prior institutional records, if any, for
history of violence or sexual abuse within seven ga of the inmate’s confinement.

(e) An agency shaltomplete the intake screening process within 48 hmiof an inmate’s
confinement and complete thenitial classificationprocesswithin 14 days of the inmate’s
confinement.

Question 22: Should the final rule provide greagidance regarding the required scope of the intake
screening, and if so, how?

Yes, the final rule should require agencies tongtteto gather all information related to risk of
victimization and risk of abusiveness included in185.41(c) and (d) during the intake screening.
Without this guidance, facilities will not know whanformation they should consider at intake tophel
them separate those who are at high risk of besxgadly victimized from those who may be sexually
abusive. Agencies need to have as much screemfimgnation as possible in order to make housing and
bed decisions immediately following intake. Thesecidions should be based on the information
enumerated in the regulation and gathered usingpbgattive screening instrument. Although the agency
may not be able to gather all information included§115.41(c) and (d) during the intake screening
process, most of the criteria to screen inmatesigrof victimization and the information to codser in
screening inmates for risk of being sexually abaisiould be readily available during the intakecpss.
For example, information regarding the build of iamate, whether the inmate is LGBTI or gender
nonconforming, an inmate’s own perception of vudidity, whether the inmate has a disability, ahd t
relative age of the inmate can be gathered duritaké by asking the inmate or looking at the inmate
Other information, such as whether the inmate idined due to a civil immigration charge, whether h
or she has prior convictions for sex offenses drweotcriminal history (violent or non-violent), and
whether the inmate has been incarcerated befooe)dsthe available in the inmate’s file during irgak
Information such as whether an inmate has prewargberienced sexual victimization or has a histiry
sexual abuse (not resulting in arrest or disciplvtele in an institution) will be no more difficulio
gather during intake that at a later time. Theyamformation that may be unavailable during intakan
inmate does not disclose this information verbadlgcreening, is related to prior institutional ieiace in
other jurisdictions. Agencies will likely need atidnhal time to obtain this information, if the prio
institutionalization was in a different jurisdictioAs this is important information for the ageroyhave,

an agency should make all reasonable efforts tersi these records within seven days of the iatmat
confinement.

§ 115.341 Obtaining information from residents. (jwenile facilities)

We are pleased to see that the Commission’s recodetien that facilities “encourage all residents
during intake to tell staff if they fear being abd¥® is explicitly included in this draft regulation.
Knowing this information will help agencies to letidentify vulnerable youth, develop an appropriat
safety plan, and protect youth who fear for theife/ — before they are actually abused. As some
LGBTI residents who fear for their safety may beamfortable identifying themselves to facility $taé
LGBTI, it is important that agencies ask all resideabout their own perception of vulnerability idgr

% Commission Reparsupranote 2, at 18.
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the assessment. While we believe this draft reéigmavill be helpful in identifying LGBTI residentsho
are at risk for sexual victimization, we are comegk that because the draft regulation does nouidecl
gender nonconforming appearance in the assessmdnit @allows nonmedical staff to ask residents
guestions about sexual orientation and gender itgentmany vulnerable LGBTI and gender
nonconforming residents will not be identified amidl remain at high risk of abuse.

Gathering sensitive information

In the standards drafted by the Commissioadical and mental health professionals were respienfor
asking youth about sensitive information such asrteexual orientation and history of victimization
during the screening process. The draft regulaltows intake and security staff to gather thiss#tére
information, but these staff may not have the appate level of training to do so effectively and
respectfully. It is important to have approprigteiained professionals asking residents aboutitbens
topics, including prior sexual victimization, sekuaientation, and gender identity, in order to ot
increase the likelihood that residents will sh&aie important information and decrease the likedththat
they will be traumatized in the process. This idipalarly relevant for LGBTI youth who may be féalr

of disclosing such information to security staff may be treated disrespectfully when they do. We
encourage the Department to adopt the Commissipfsoach here when facilities have medical or
mental health practitioners conduct health assessmduring the intake and classification process.
However, we agree with the Department’s approachdmdling conversations about a youth’s history of
engaging in victimization of others. Medical andnta health professionals should not be in thetjposi

of questioning youth about prior crimes early iyoaith’s stay at a facility.

Gender nonconforming appearance

Similar to the prisons and jails draft regulatitiis regulation fails to include gender nonconfargni
appearance in the assessment informaRasidents who are gender nonconforming are oftgetiad for
sexual abuse and harassment based solely on thadiaother residents or staff members perceigenth
to be LGBTI, even if these residents are not atuabBTI. In our experience, gender nonconforming
youth who are perceived as LGBTI are at just ah higk of sexual abuse as youth who are LGBTI. We
recommend that this regulation explicitly includattgering information about gender nonconforming
appearance. Without this addition, many youth wieovallnerable to sexual abuse may not be identified
as such during assessment.

Proposed revisions to § 115.341:

(a) During the intake process and periodically tigftout a resident’s confinement, the agency
shall obtain and use information about each resslprrsonal history and behavior to reduce the
risk of sexual abuse by or upon a resident.

(b) Such assessment shall be conducted using aatiolj screening instrument, blank copies of
which shall be made available to the public upauest.

(c) At a minimum, the agency shall attempt to asieinformation about:
(1) Prior sexual victimization or abusiveness;

(2) Sexual orientation, transgender, or intersatustor gender nonconforming appearance

(d) This information shall be ascertained throughwersations with residents during the intake
process and medical and mental health screeningsgdclassification assessments; and by
reviewing court records, case files, facility beloaal records, and other relevant documentation
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from the residents’ filedn facilities where medical and mental health pradtioners conduct
medical and mental health screenings during the iatke process, these practitioners, and not
other facility staff, shall ask residents informaton about their sexual orientation or gender
identity, intersex status, prior sexual victimizaton, or mental health status.

88 115.42 & 115.242 Use of screening information.

The draft regulations appropriately require indiatized classification of inmates, including
individualized determinations regarding whetheraag$gender or intersex inmate should be placed in a
male or female facility. However, we are deeply camed that, contrary to the Commission’s
recommendation, the draft regulation permits faedito make placements based solely on an inmate’s
LGBTI identification or status. We urge the Depatihto restore this prohibition with appropriate
modifications to permit separate protective housimits for gay and transgender inmates in limited
circumstances. In addition, the final regulatiorodd provide for separate access to showers for
transgender and intersex inmates to prevent sekuese by other inmates. Finally, the regulatiomsikh
make clear that facilities may not adopt harmfudhibitions against gender expression in the name of
preventing abuse.

Individualized classification decisions for transger and intersex inmates

We strongly support the requirement of an indivitheal assessment to determine whether a transgender
or intersex inmate should be housed in a male male facility?® The Commission “strongly urge[d]
agencies to give careful thought and consideratiaihe placement of each transgender [individuad] a
not to automatically place transgender individualsale or female housing based on their birth gend

or current genital statu§”In accordance with this recommendation, the firgllation should expressly
prohibit placements based solely on a residentth lgender or genital status. Based on our expegien
and observation, these additions are necessarynsaree that placement determinations are truly
individualized and appropriately take into accotnat resident’s gender identity and safety needs.

Prohibiting placement based on LGBTI identificatmrstatus

For this regulation to be fully effective it shoypdohibit placement in particular housing, bed treo
assignments based solely on LGBTI identificationstatus. As the Commission recognized, “housing
assignments based solely on a person’s sexuakatimm gender identity, or genital status ... caudlé
labeling that is both demoralizing and dangerdisThe Commission’s proposed standard prohibiting
placement solely on the basis of sexual orientatiogender identity was based on the experience and
advice of many corrections administrators. The mide dangers of such automatic placement on these
bases are not hypothetical. Facilities such as#reFrancisco County Jail have abandoned the “giil/ u
approach in favor of a more comprehensive strafegyrotecting vulnerable inmates, in part due to
concerns about security and abuse in these unlitssel concerns are particularly acute for lesbian,
bisexual, and transgender inmates in women'’s fas)iwho are at particularly high-risk of sexualse

% This type of individualized determination is curtly used by several agencies, including the Qisof Columbia
Department of Corrections, the Minnesota Departroé@orrections, the King County in Washington, Giariand
County in Maine, and Multnomah County in Oregonwa#l as by the United Kingdom’s Ministry of Jugti¢see
appendix C). Others agencies, such as Correctienscgs of New South Wales, Australia, house aliates
according to their gender identity.

30 CommissiorBtandardssupranote 26, at 31.

31 Commission Reparsupranote 2, at 80.

Protecting LGBTI People from Sexual Abuse and Harent 26



from staff>> At Fluvanna Correctional Institution in Virginia which the BJS adult inmate survey
identified as having the highest rate of inmataronate abuse for all facilities and the second ésgh
rate of staff sexual misconduct among women’s psse the previous warden had established a “butch
ward,” where women who identified as or were pemgito be lesbian or gender nonconforming were

subject to ongoing harassment and punitive condiffo

The Department cites concern that prohibiting pleeet solely on these bases might prohibit separate
housing units in large institutions such as the KRaogeles County Jail that are designed to protect
vulnerable gay and transgender inmates withoutitigniaccess to programming and employment. UCLA
Law School Professor Sharon Dolovich discussed wish and details in her comments to the
Department, her research which indicates that LAr®gs unique program has had significant sucaess i
protecting these vulnerable groups. However, PsofeRussell Robinson, also of UCLA Law School and
also submitting comments to the Department onifisise, relies on other research to argue that e L
County Jail's K6G unit is under-inclusive, stignzitiig, and marks inmates for potential abuse byf staf
and for discrimination upon relea¥e BJS statistics show that rates of abuse at LAésS! Central Jail,

of which K6G is a part, are near national averdg®ghile the LA County Jail’s approach is undoubtedly
well-intentioned, it is unclear whether automagparate housing as practiced in LA County represant
uniquely effective prevention approach that shohld preserved in all respects. We believe that
integration of these inmates within a comprehensind individualized screening and classification
system would be equally or more effective thaninglyon automatic separate housing.

To the extent that the Department determines ttal lauthorities should retain some flexibilitydieate
separate housing for these inmate groups, we ayecemcerned that the Department has departed much
further from the Commission’s approach than is ssagy to address this legitimate concern. Professor
Dolovich, upon whose previous comments the Departmglied in deviating from the Commission’s
approach, herself voices strong support for limgifplacements based solely on LGBTI identification o
status and prohibiting such placements in womescdifies. We consulted with Professor Dolovich to
develop an appropriately tailored exception thatilg@ermit programs such as the K6G unit in the Los
Angeles County Jail that are designed to protegtaga transgender inmates, while avoiding punitind
dangerous segregation practices. For a separatesusti as this to do more good than harm requires
certain circumstances, including a demonstrated,neesufficient facility size, a basic level of wuhbl
competence, and an institutional commitment totgadad fairness toward these populations. Notably,
such separate housing has never been used foctretpurposes in women'’s facilities. We recommend
that placing adult inmates in particular beds, wing units solely on the basis of LGBTI identificat or
status be permitted only when — as in LA Countyuehsplacement is part of a program of separate,
protective housing established in connection witlv@sent decree, legal settlement, or court judgnhen
these limited circumstances, we believe that teatan of a separate unit similar to the K6G uratyrbe

an appropriate approach to use to address a garticunsafe situation. Absent these circumstances,
facilities would retain many other options undez thgulation for housing vulnerable detainees gafel

%2 See, e.g., D.Q. Thomaal| too familiar: Sexual abuse of women in U.St&grisongHuman Rights Watch,
1996); Reportinglnvestigating, and Prosecuting Prison Rape: Whdtileeded to Make the Process Watkaring
Before the National Prison Rape Elimination ComimisgAug. 3, 2006) (testimony of Dana Ragsdale).

%3 Va. Women's Prison Segregated Lesbians, OtAassnciated Press (June 11, 2009).

3 See alsdrussell RobinsorMasculinity as Prison: Race, Sexual Identity ancairceration 99 Calif. L. Rev.
(2011) (upcoming).

% Beck & Guerinosupranote 26, at 58, 66, 74, 82; A.J. Beck & P.M. Hsomi,Sexual Victimization in Local Jails
Reported by Inmates, 2009, 25, 29, 33, 37 (Bureau of Justice Statistigee 2008), available at
http://bjs.ojp.usdoj.gov/content/pub/pdf/svlijri0dfp
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Protection from sexual abuse in showers

Because transgender and intersex inmates are afpetirisk for being sexually abused when forted
shower with other inmates, we urge the Departmentetjuire facilities to provide these vulnerable
individuals with the opportunity to shower sepdsatéom other inmates. Research cited by the
Commission found that sexual abuse of transgemdeates frequently occurs in showers (21.6 perdent o
sexual assaults in transgender sample versus 6c@meof sexual assaults in random sampl€ther
research has identified showers as one of the feased and dangerous locations for transgender
inmates, because they are exposed to unwanted satergion from both staff and other inmatéénd

the Commission identified the shower as a “danget’sthat is often inadequately supervisédhis
high risk of abuse could be minimized by providingnsgender and intersex inmates the opportunity to
shower privately, apart from other inmates.

Gender expression prohibitions

We are concerned that correctional agencies haveedtPREA to prohibit certain gender expressions
for the alleged purpose of reducing sexual abds®a. example, the ldaho Department of Correction has
implemented the following prohibitions on gendempmssion: “To foster an environment safe from
sexual misconduct, offenders are prohibited froessing or displaying the appearance of the opposite
gender. Specifically, male offenders displaying if@ne or effeminate appearance and female offenders
displaying masculine appearance to include, but limoited to, the following: Hairstyles, Shaping
eyebrows, Face makeup, Undergarments, Jewelry, gBengposite clothing® By prohibiting
transgender and gender nonconforming individualisifexpressing their gender in a way that is infegra
to their identities, these directives punish tramstpr and gender non-conforming individuals becafise
the biases of others. There is no support for #eeai such victim-blaming, discriminatory, stignaaip,

and punitive practices as a means to prevent d&bWe. urge the Department to explicitly prohibit this
practice.

Proposed revisions to 88 115.42 & 115.242:

(c) The agency shall not place lesbian, gay, bisexuaansgender, or intersex inmates in
particular facilities, units, or wings solely on tre basis of such identification or status, unless
such placement is in a dedicated facility, unit, owing established in connection with a
consent decree, legal settlement, or legal judgmefar the purpose of protecting such
inmates.

{¢) (d) In deciding whether to assign a transgender ordateinmate to a facility for male or
female inmates, and in making other housing andgraroming assignments, the agency shall
consider on a case- by case basis whether a placwnahnl ensure the inmate’s health and

determ|nat|on shall not be based soIer on the mntxas genital status or birth gender.

% Jenness et akupranote 2, at 35.

37 SeeSylvia Rivera Law Projecsupranote 5.at 29-31.

% Commission Reparsupra note 2, at 60.

% “prison Rape Elimination.” Idaho Department ofr@ation 325.02.01.001 (4) (Aug. 17, 2004, rev'dyM2d),
2009), available dtttp://www.idoc.idaho.gov/policy/int3250201001.pdFhis policy provides for a limited
exception to this prohibition for inmates diagnoseéth gender identity disorder, in accordance it inmate’s
treatment plan.

“0 Cf. Fields v. Smith712 F.Supp.2d 830, 868-9 (E.D. Wis. 2010) (ciémgert testimony of former corrections
official and ACA committee member Eugene Athertattit was “an incredible stretch” to justify a pilition on
feminizing hormone therapy for inmates on the babreventing assaults).
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) (e) Placement and programming assignments for suatmaate shall be reassessed at least
twice each year to review any threats to safetgegpced by the inmate.

e () Such inmate’s own views with respect to his ordwen safety shall be given serious
consideration.

(g) Transgender and intersex inmates should be providethe opportunity to shower
separately from other inmates.

(h) The agency shall not adopt prohibitions on geret nonconforming expression or
appearance for the purposes of preventing sexual abe.

§ 115.342 Placement of residents in housing, bedpgram, education, and work
assignments. (juvenile facilities)

We are pleased that the Department added para@ppithis draft regulation prohibiting agenciesm
placing LGBTI residents in particular housing, bed,other assignments solely on the basis of such
identification or status. Without such a prohihitidacilities could automatically place all LGBTI
residents in segregated housing or in isolatiopyidieg them of access to rehabilitative prograngnin
While studies indicate that LGBTI residents ardigh risk of sexual abuse, the draft regulatiofsfto
state that being LGBTI makes a resident more valmerto abuse and not more likely to be abusive.
Without such a statement facilities may wronglhatreGBTI status as an indication of potential séxua
abusiveness based on bias or misconceptidihe draft regulation also fails to include gender
nonconforming appearance as one of the piecesfafmation agencies must take into account when
determining housing and other assignmeniis.addition, we are concerned that this sectioes not
provide sufficient guidance to agencies on makieteninations for housing transgender or intersex
residents and fails to include consideration ofrémdent’s views of his or her own saféiye urge the
Department to include this important information time final regulation. Finally, while the draft
regulation states that residents may be isolatdg & a last resort, we encourage the Department to
include additional limitations on the use of isaatin order to prevent vulnerable residents fraemp
subjected to this unhealthy and often unconstitatipractice.

Support for this draft regulation

As individualized placement determinations are ipaldrly important for ensuring the physical and
emotional safety of LGBTI residents, we are pleabetl the Department added paragraph (d) prohgoitin
agencies from placing LGBTI residents in particutausing, bed, or other assignments solely on the
basis of such identification. Unfortunately, manyégnile facilities have segregated or isolated LGBT
youth for their own protection, presumably becaitise easier for the facility to keep LGBTI youth i
isolation than it would be to address the sexualewvice that these youth face in the general papulat
Other facilities have housed LGBTI residents incigdevings, or automatically placed all gay andias
residents in sex offender units, based on biasumfdunded stereotypéSEven when purportedly for
their own protection, the involuntary segregatidrLGBTI residents denies these individuals access t
programs, services and an ability to move aroueddhility in ways that they may otherwise be it
and thus amounts to punishment. Punishing residentkeir vulnerable status is unjust and harmdnk

*1 Best practice guidelines: serving LGBT youth in-ofshome care?, 48 (Child Welfare League of America,
2006), available dtttp://www.equityproject.org/pdfs/CWLA%20-%20bestpticeslgbtyouth.pdfThe Equity
Project,Hidden Injustice: Lesbian, Gay, Bisexual and Trarster Youth in Juvenile Court27 (2009), available
at: http://www.equityproject.org/pdfs/hidden_injustipéf.

Protecting LGBTI People from Sexual Abuse and Harent 29



is contrary to the rehabilitative purpose of theejuile justice system. It also promotes bias again
LGBTI residents, and discourages honest responsescreening questions. As the Commission
recognized, “[p]Jreconceived notions, stereotypedyias should have no place in the housing dedsion
made for lesbian, gay, bisexual, transgender, #@mer @ender-nonconforming inmaté$.Paragraph (d)
of this draft regulation will help to prevent tHiesm happening.

Identify LGBTI residents as vulnerable to abuse

Unlike the draft regulations for prisons and jaitss regulation fails to state that being LGBTIkesa a
resident more vulnerable to abuse and not mordylitee be abusive. Without a clear statement that
LGBTI residents are at high risk of sexual abube, final regulations would allow facilities thatcla
understanding of LGBTI residents to consider LGBTdtus an indicator of potential abusiveness. The
concern is not misplaced as a 2009 report by ThetfE&roject found that professionals throughowt th
juvenile justice system routinely stereotype LGB®BUth as sexual predators, rather than as youth who
are vulnerable to sexual abféeThe Commission has identified some charactesisticluding being
LGBTI, that are often associated with higher vudgity to sexual abuse for youth. And a 2009 BJS
study of sexual victimization reported by youthleesed after the publication of the Commission’s
standards, clearly highlights this heightened wahiity for LGBTI youth. The BJS survey found that
more than one in five non-heterosexual youth regbdexual victimization involving another youth or
facility staff.*> And non-heterosexual youth were almost ten tinselikaly as heterosexual youth to have
reported abuse by other residents (12.5 perceit3ercentf® While the BJS survey did not ask about
gender identity, the Commission also expressedararihat transgender girls are particularly vulbbra

to sexual abuse, especially when housed with Hoyhis danger is starkly illustrated by the testigon
before the Commission of Cyryna Pasion, a transgregidll, who, after being transferred from the gjirl
unit to a boys’ unit at the Hawaii Youth Correct@rFacility, was sexually harassed, abused, and
threatened with rape on an almost daily b&sidccordingly, we recommend that this regulation
explicitly state that LGBTI identification is anditator for heightened risk of victimization andath
agencies are not permitted to treat LGBTI statusraimdicator of potential abusiveness.

Gender nonconforming appearance

As discussed above, residents who are gender nfumogng are often targeted for sexual abuse and
harassment based solely on the fact that othedewts or staff perceive them to be LGBTI, eveinése
residents are not actually LGBTI. We recommend th& regulation explicitly include taking into
account information about gender nonconformity widetermining housing and other assignments for
residents.

Guidance on housing determinations for transgerahet intersex residents
Transgender and intersex residents are very vulern® sexual abuse if their safety needs are not

considered in housing determinations. Often fiediare unaware of appropriate housing options for
these residents and will solely look to the resigegenital status. The draft regulatidnes not provide

*2 Commission Standargdsupranote 26, at 30.

3 The Equity Projecisupranote 41, at 104-106.

4 Commission Reparsupranote 2, at 148.

> A.J. Beck et al.supranote 1.

“%|d. Twelve percent of the youth in the study repoaesbxual orientation other than heterosexdal.
4" Commission Reparsupranote 2, at18.

“8 Elimination of Prison Rape: Focus on Juvenjleigaring Before the National Prison Rape Elimirati
Commission (June 1, 2006) (testimony of Cyryna &tgsi
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sufficient guidance to agencies on making housketgmininations for these residents and fails touthel
consideration of their perception of their own safeBecause inappropriate placements of transgender
and intersex residents greatly increase their eiskictimization, we urge the Department to provide
facilities with more explicit direction on how torgiect the safety of these vulnerable residents.
Consistent with the draft prison and jail regulaipthe final regulations for juvenile facilitiebauld
provide guidance to agencies on what to considegnwhaking an individualized determination as to
whether a transgender or intersex resident shauliblised in a boys’ or girls’ facility or living itpand
should also provide for regular reviews of thiscgi@ment decision to ensure safety of the resident. |
addition, the Commission’s report, “strongly urgejgencies to give careful thought and considemato
the placement of each transgender [individual] aodto automatically place transgender individuals
male or female housing based on their birth gendeurrent genital statu§*The final regulation should
expressly prohibit placements based solely onideess birth gender or genital status. This beatfpce

is already employed by a number of juvenile justigencies, including the New York Office of Childre
and Family Services and the Hawaii Office of YoB8#rvices. Excerpts from these and other poliaies o
this issue are located in appendix C. In additeotransgender or intersex resident’s view as taravhe

or she will be most safe should be consideredliplatement determinations for that resident. Base
our experience and observation, these additionsi@essary to ensure that housing determinatians ar
truly individualized and appropriately take intocaant the resident's gender identity, perception of
vulnerability, and safety needs.

Isolation

Under the draft regulation, facilities are perndtte isolate residents in their efforts to elimmaexual
abuse and violence. The Commission observed thalation may aggravate symptoms of mental illness
and limit access to education, programming, andtahdmealth services,” and that the possibility of
isolation discourages youth from reporting abilseRecent research captures the serious dangers
associated with isolation: a February 2009 repaninfthe Office of Juvenile Justice and Delinquency
Prevention described a “strong relationship betwgemnile suicide and room confinement,” since
approximately half the suicide victims were on rooanfinement status at the time of death and died
during waking hours (6 a.m. to 9 p.m.)And a review of social science research on théctop
characterized isolation as “harmful” and “not evide-based* Additionally, the American Psychiatric
Association has stated that “[c]hildren should be@tsubjected to isolation, which is a form of phmgnt
that is likely to produce lasting psychiatric symps.®® Unfortunately, lengthy isolation of LGBTI
youth is a common practicé.In 2006, a federal court found the practice ofasng LGBT youth at the
Hawaii Youth Correctional Facility was a violatiohresidents’ constitutional rights.

“9 Commission Reparsupranote 2, at 74.

%d. at 150.

*1 .M. Hayes, National Center on Institutions andefhatives,Juvenile Suicide in Confinement: A National Survey
(Office of Juvenile Justice and Delinquency PreimmReport February 2009), available at
http://www.ncjrs.gov/pdffiles1/0jjdp/213691.pdf

%2 ..M. Finke,Use of Seclusion Is Not EviderBased Practicel4 J. Child & Adolescent Psychiatric Nursing 186
(2007).

%3 Press Release, American Psychiatric Associatimgrterated Juveniles Belong in Juvenile Facilifiesh. 27,
2009),available at
http://www.psych.org/MainMenu/Newsroom/NewsRele#2@89NewsReleases/IncarceratedJuveniles.aspx

> Best Practice Guidelinesupranote 41; W. Ward,ocked Up & Out: Leshian, Gay, Bisexual & Transgend
Youth in Louisiana’s Juvenile Justice Sys{@mvenile Justice Project of Louisiana, 2006)]laite at:
http://www.equityproject.org/pdfs/Locked-UpOut.péR. Feinstein et alJustice for All?: A Report on Lesbian,
Gay, Bisexual and Transgendered Youth in the Nal Jwvenile Justice Systdfdrban Justice Center, 2001,
available atttp://www.equityproject.org/pdfs/justiceforallreghdf.

*®R.G. vKoller, 415 F. Supp. 2d 1129 (D. Hawaii 2006).
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The final regulation should do more to highlight tdangers associated with isolation and clarify a
facility’s responsibility to keep children safe taut resorting to this practice. The draft regolati
permits facilities to use isolation to protect ywualbeit as a last resort. Although § 115.3424dkes
clear that facilities may not adopt blanket policte manage LGBT youth, the regulations must aéso b
clear that facilities cannot rely on isolation toofect youth who are vulnerable to victimizationdan
abuse, relying on one unconstitutional practiceatoid another. We urge the Department to prohibit
isolating residents for longer than 72 hours andequire regular reassessment of a youth’s housing
assignment to assure that facilities identify aligive means of ensuring resident safety as quiakly
possible. We also urge that the final regulatiaquine documentation of the basis for isolating sident
and for rejecting a less restrictive alternatiwveesure that isolation is truly used as a lastrted-inally,

the final regulation should ensure that residentssolation have full access to human contact and
programming that is essential to their rehabilmati

Protection from sexual abuse in showers; gendecaoforming appearance prohibitions

As discussed above, we urge the Department to neequvenile facilities to provide transgender and
intersex residents with the opportunity to shovegresately from other residents and to prohibitsuleat
prevent transgender and gender nonconforming mesideom expressing their gender for the purported
purpose of reducing sexual abuse.

Proposed revisions to § 115.342:

(a) The agency shall use all information obtaineou the resident during the intake process and
subsequently to make placement decisions for ezsitiant based upon the objective screening
instrument with the goal of keeping all resideratfesand free from sexual abuse.

(b) When determining housing, bed, program, edacatnd work assignments for residents, the
agency must take into account:

(1) A resident’s age;

(2) The nature of his or her offense;

(3) Any mental or physical disability or mentah#iss;

(4) Any history of sexual victimization or engagimgsexual abuse;
(5) His or her level of emotional and cognitive dimpment;

(6) His or hemgender nonconforming appearance ordentification as lesbian, gay, bisexual,
transgender, or inters€kGBTI) and his or her corresponding vulnerability to sexual abusge
and

(7) Any other information obtained about the restdaursuant to § 115.341.

(c) Residents may be isolated from others only lastaresort when less restrictive measures
are inadequate to keep them and other residemtsasad then only until an alternative
means of keeping all residents safe can be arraRgpsidents may not be held in isolation
conditions for a continuous period longer than 72 burs and must have all of the
privileges and opportunities of residents in genelgopulation.

(1) If an agency isolates a resident according to thigrovision, it shall:

() document the basis for the agency’s decision;
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(i) document the reason(s) why no alternative, less iteistive measures can be
arranged for that particular resident;

(i) review whether there is a continuing need for isakion every 24 hours and
document the reason for ongoing isolation; and

(iv) ensure that a mental health professional meets witle resident at least every 24
hours and document that the meetings occurred.

(d) Lesbian, gay, bisexual, transgender, or inkeresidents shall not be placed in particular
housing, bed, or other assignments solely on this loh such identification or statusor shall
agencies consider LGBTI identification or status asn indicator of likelihood of being
sexually abusive

(e) The agency shall make an individualized deteation about whether a transgender
intersex residentshould be housed with males or with fematsch determination shall not

be based solely on the resident’s genital status birth gender. In deciding whether to

assign atransgender or intersex resident to a facility or mit for male or female residents,
and in making other housing and programming assignmnts, the agency shall consider on a
case-by-case basis whether the placement would eresthe resident’s health and safety.
Transgender and intersex residents’ own views withespect to their own safety shall be
given serious consideration.

(f) Placement and programming assignments for trargender and intersex residents
shall be reassessed at least twice each year toiesw any threats to safety experienced
by the resident.

(g) Transgender and intersex residents should be provéd the opportunity to shower
separately from other inmates.

(h) The agency shall not adopt prohibitions on geret nonconforming expression or
appearance for the purpose of preventing sexual ase.

§ 115.43 Protective custody & § 115.66 Post-allegat protective custody. (prisons & jails)

We support 8 115.43's inclusion of restrictive galides for the use of involuntary protective cugtod
(IPC) but believe that this section could be imge\by providing clearer limitations on involuntary
segregated housing and greater protections fowithdils held in protective custody. Involuntary
segregation, particularly when that segregatiorsgy restricts contact with other inmates and s€te
programs and privileges, is decidedly not in thst lirterests of vulnerable individuals. BecausBIG
inmates are frequently placed involuntarily in patve custody, we are particularly concerned aliwait
impact of this section on the LGBTI community. Traprove protections for individuals vulnerable to
sexual abuse, we recommend establishing the fallpwil) concrete limitations on the duration of IPC
and appeal opportunities for individuals designdmdIPC; (2) guidance on access to programs and
privileges for individuals held in protective cudyp and (3) guidance for correctional agencieshairt
responsibilities to respond to requests from vidhkr individuals to be voluntarily placed in pratee
custody.

Indefinite segregation and due process protections

We are concerned that the lack of guidance providedorrectional agencies in § 115.43 will permit
agencies to hold vulnerable inmates in involuntsegregation indefinitely. This prolonged segregatio
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will have long-term effects on the mental healthhefse individuals and will greatly inhibit rehataitive
work. The proposed initial time limit of 90 daysfar too long, and we believe that a limit of Hysl is
reasonable and far more appropriate.

Correctional agencies frequently place transgemtkviduals in IPC based on their gender expression
For example, in California and other states, trandgr women who receive medically-necessary
hormone treatment are often immediately and autoalbt placed in IPC. This practice prevents
individuals from accessing the care that they nagdorcing them to choose between needed medical
care and contact with others. Andrea, a transgewdenan in a New York State men’s prison was
involuntarily placed in PC upon her arrival at fineson. The IPC recommendation stated, “Based en th
Inmate being transgendered, and his [sic] likenessfemale, the likelihood of him being victimizex
great. The inmate both looks and sounds like a lientlaerefore | recommend his protective custody to
prevent any harm based on his looks and transgesidstatus®® This young woman has been in
protective custody for over two months and is elgabdo remain in involuntary protective custody for
the duration of her incarceratidh. She reports feelings of severe anxiety and dsjmesdue to her
isolation from others against her wil We recommend adding essential due process pmarectd §
115.43, including an opportunity to be heard anikere every 24 hours, to ensure that individualsrae
detained indefinitely in punitive isolation basedlety on their gender expressions or LGBTI
identification.

Access to programs

Correctional systems are effectively punishing pedpr being LGBTI by placing them against theidlwi

in segregated settings where they do not get tiheahucontact, privileges, or programming that other
inmates receive in general population. The use nebluntary protective custody prevents many
vulnerable inmates from accessing essential programd work assignments. The isolation that
vulnerable inmates endure, purportedly “for theimogood,” can destroy their mental health and ibili
to function, with consequences that will continaeatfect them for the rest of their lives. In adifi, the
programs that vulnerable inmates are routinely gmézd from participating in are incredibly importan
for many reasons. They are usually the only meangimates to earn money, which can allow them to
buy basics like shampoo and to pay debts that twg as a result of their convictions. Without
successful completion of programs, it is also diffi or impossible to obtain parole or conditional
release, meaning that vulnerable inmates who atepaomitted to participate in programming are
spending more time in prison than people who atevaimerable. Programs also interrupt the deadgnin
boredom of incarceration by providing some levehr@faningful activity. Finally, they can help inmat
develop skills that will be critical for them to cessfully reintegrate into the community upon asée
and improve their lives.

Protective custody in response to reports of abuse

The risk of being isolated and punished createsoag disincentive for reporting sexual abuse. dPrgs
often use long-term protective custody in respansesports of sexual abuse. For example, Laura, a
transgender woman in a men’s prison, was forciblyed by another inmate. When she reported the
attack, she and her rapist were both placed inegatjon. She was placed in a different form of
segregation than he was, where she actually hatksartime out of her cell, less contact with other
inmates, and far more severe and total restrictmms'privileges” such as group religious worship,
recreation, and phone calls than her assailant 8tk felt that instead of getting help, she getighed,

% |nvoluntary Protective Custody Recommendatiorda@nuary 25, 2011 (on file with authors).
" Client correspondence dated February 11, 201 fileowith authors).
%8 Client correspondence dated February 11, 201 fileowith authors).
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even more severely than the person who rapetf ISsction 115.43 suffers from a lack of clarity ardu
the extent to which individuals may be denied agdeswork and programs while placed in protective
custody against their will after reporting sexublise. As 8§ 115.66 states that the use of postaiteg
protective custody is subject to the requiremerit§ d15.43, we urge the Department to make the
changes below to protect inmates from the puniise of protective custody after an allegation aiiaé
abuse.

Protective custody requests

While many individuals are involuntarily segregaté@BTI individuals who request to be housed in
protective custody for their safety are too oftemidd such placements. Section 115.43 provides no
guidance to agencies handling requests to be placgegregation by vulnerable inmates. It is imaott
that the final regulations also provide guidancevdren and how to place individuals who request
protective custody when they request it and thah qulacement should not mean giving up programs,
privileges or human contact.

Proposed revisions to 8 115.43:

(a) Inmates at high risk for sexual victimizatioayrbe placed in involuntary segregated housing
only after an assessment of all available alteveathas been made, and then only until an
alternative means of separation from likely abusarsbe arranged.

(b) Inmates placed in segregated housing for tlipgse shall have access to programs,
privileges, education, and work opportunities-te-the-extassible If the agency restricts
access to programs, privileges, education or workpportunities, the agency shall document:

(1) the opportunities that have been limited;
(2) the duration of the limitation; and

(3) the reasons for such limitations.

(c) The agency shall net-erdinarily assign sucinamate to segregated housing involuntarily for
a period exceeding-91D days.

(d) Upon placement in protective custody involuntaity, the agency shall document in
writing:

(1) the reasons why the individual is at a high risfor sexual victimization;
(2) the efforts made to locate alternatives to indantary protective custody; and

(3) the plan for creating a safer alternative to inoluntary protective custody for the
individual in the future.

%9 Client interview on November 30, 2007 (notes daiith authors).
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(e) Any individual placed in involuntary protective custody for a period exceeding 10 days,
must be provided with a hearing to object to theircontinued placement in segregation on
the eleventh day.

() An individual's gender expression and/or transgnder status cannot provide the sole
basis for placement in involuntary protective custdy.

(9) When an inmate identified as vulnerable to sexl victimization requests to be placed in
protective custody, the agency shall make a decigsi@as to the individual's request within 24
hours. During the 24-hour period in which the ageny renders its decision, the individual
shall be placed in segregation. Should the agendgny the individual's request, the agency
shall document the grounds for the denial and prowe for an expedited appeal.

88 115.51, 115.151, 115.251, & 115.351 Inmate rejoay.

For the reasons discussed with respe&@ 145.22, we recommend that the Department requiee@gs

to attempt to enter into an agreement with an datpublic entity to receive and forward reportsefual
abuse and sexual harassment. In addition, it iiaijwe that the regulations require that suchwside
reporting entity be able to accept confidential rgmoous reports of sexual abuse. In many
circumstances, inmates and residents will only $aé& making a report if they can do so anonymotasly
someone outside the agency. Even if an anonymaustrdoes not allow for a full investigation, itlivi
provide officials with important information thatey would not otherwise know, including information
that may help officials track trends of abusivedebr to prevent future incidents of abuse.

In addition, for the reasons discussed with respegt115.52, all reports of sexual abuse made to staff
should constitute a grievance for all time limitgoosed under this title.

Proposed revisions to 88 115.51, 115.151, 115.251, and 115.351:

(b) Pursuant t@ 115.22, the agency shall also make its best effonpgovide at least one way for
inmates to report abuse or harassment to an ogemnmental entrty that is not affrllated with
the agenc arhie
general—er—embudspepson and that is able to reaﬂdemmedrately forward |nmate reports of
sexual abuse and sexual harassment to agencyatsfl€it is not possible to enter into an
agreement with such an outside entity, the agencyust provide a way for inmates to report
abuse or harassment to an internal entityhat is operationally independent from agency
leadership such as an inspector general or ombudspsen, and that is able to receive and
immediately forward inmate reports of sexual abusend sexual harassment to agency
officials.

(c) The outside entity shall accept anonymous ananfidential reports of sexual abuse.

{e) (d) Staff shall accept reports made verbally, in wgtianonymously, and from third parties
and shall promptly document any verbal repdtsch reports shall constitute grievances for
all time limits imposed under this title.

£ (e) The agency shall provide a method for staff tegigly report sexual abuse and sexual
harassment of inmates.
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88 115.52, 115.252, & 115.352 Exhaustion of admim&ive remedies.

We commend the Department’s recognition that inmatel residents are often unable to file grievances
shortly after experiencing sexual abuse due topthesical and psychological traumatic effects offsuc
abuse. However, we are greatly concerned by th& ®ghaustion timelines imposed by the draft
regulations. The regulations fail to ensure thiatims of sexual abuse can realistically seek felie
because: (a) the 20-day timeframe for filing grieaes is too short; (b) the qualifications for ad2@+
extension are unrealistic, (c) the draft regulaioequire victims to file a grievance in additiom t
reporting the abuse, which will result in confusimmd missed deadlines, and (d) inmates and resident
can be punished for filing an emergency grievareen in good faith, if officials decide that no
emergency exists.

Corrections and detention agencies nationwide lagded responsibility for sexual abuse and other
constitutional violations by establishing unreatistarbitrary and hyper-technical requirements for
substantive review of inmate and resident grievarioe sexual abuse. The fear of retaliation, impudct
trauma, and shame that sexual abuse victims offelnnfiakes navigating complex grievance procedures
close to impossible. These unrealistic and comi@ditgrievance systems prevent countless sexuaéabus
victims, including many LGBTI youth and adults, fmoever having a judge review their cases. By
proposing an exhaustion standard that mirrors theed@u of Prisons’ grievance policy, the Department
retains some of the most egregious barriers tocigidireview, including short filing deadlines,
requirements that victims of sexual abuse file gnevance with a specific entity, and the prospsct
being punished even for good faith complaints ofearergency. The Department should remove these
restrictions and establish a straightforward steshdansuring that all complaints of sexual abuse ar
addressed on their merits, and that no one is pedisor filing a complaint in good faith, even lfety
state it is an emergency and officials disagree.

Timelines

The 20-day deadline for filing a sexual abuse gmee under the draft regulation is shorter than the
deadlines currently imposed by 18 state correctisgatems? Victimized inmates and residents are
likely still to be in acute trauma 20 days afteeytrare sexually abused. Although the draft regomati
provides for an opportunity for a 90-day extensithe circumstances that render many victimized
inmates and residents unable to file a timely gm®e will also prevent them from qualifying for buan
extension, making this opportunity meaninglessaddition, the documentation currently required Hoy t
draft regulation to qualify for this extension ikdly not feasible for inmates and residents toigehany
facilities. Notably, sexual abuse grievances oftetude complaints that timely and appropriatepoese
services were not available — precisely the kindearvices that would be needed to secure the proper
documentation required for the 90-day extension. 3tvengly urge the Department to provide a more
realistic 180 day timeline for filing grievancestlwa possible extension for an additional 120 days

Reports as grievances

While this draft regulation rightfully requires agges to provide inmates and residents with mtipl
reporting options, it does not ensure that theperts will be treated as grievances nor does itaredar
that these reports would not serve as a grievefaéng to allow for all types of reports to triggthe
grievance process will add further confusion to #ieeady complex framework of administrative

% Notice of Proposed Rulemaking, 76 Fed. Reg. 68289 (citing Appendix, Brief for the Jerome N. Fkdregal
Services Organization of the Yale Law School As éusi Curiae in Support of Respondent, Woodford vo [ip.
05-416) (2006)).
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exhaustion requirements, and send mixed messagasdiieg how seriously reports of abuse should be
taken. The Department should mandate that any bekwse report filed with a recognized reporting
entity constitute a grievance for the purpose #illing exhaustion requirements.

Punishments for emergency grievances

While agencies have legitimate reasons for dissgatiilse claims of an emergency, paragraph (d)(5)
allows for penalties well-beyond these instancé® Department has not defined what would constitute
an emergency, and even if it attempted to do sen@gdiscretion would still be needed to apply that
definition to the specific alleged facts. Undoultyedgencies will find that some victims’ complardo

not give rise to an emergency, even when victimiggdates or residents legitimately have imminent
health or safety concerns. Allowing for these imgsatto be punished will unconscionably add to their
trauma, and will have a substantial chilling effect the likelihood of inmates and residents filing
emergency reports when faced with a dangeroustisituaeeding immediate action. Akin to other
grievances, inmates should only be punished forgfiemergency grievances when such filings were
deemed to be made in bad faith as a means to thiveasiyystem’s established review process.

Proposed revisions to 88 115.52, 115.252, & 115.35

(a)(1) The agency shall provide an inmate a mininafi20 180 days following the occurrence of
an alleged incident of sexual abusesexual harassmento file a grievance regarding such
incident.

(2) The agency shall grant an extension of notless-90120 days from the deadline for filing
such a grievance whétndetermines, in consultation with the resident ad medical and

mental health practitioners, that filing a grievance within the normal timait was or would
likely be impractical, whether due to physical syghological trauma arising out of an incident
of sexual abuser sexual harassmentthe inmate having been held for periods of timtsiole of
the facility, or other circumstances indicating nagticality. Such an extension shall be afforded
retroactively to an inmate whose grievance is fdatdsequent to the normal filing deadline.

(b)(1) The agency shall issue a final agency dewien the merits of a grievance alleging sexual
abuseor sexual harassmentwithin 8930 days of the initial filing of the grievance.

(2) Computation of the-980 day-time period shall not include time consumednioyates in
appealing any adverse ruling.

(3) An agency may claim an extension of time &pond, of up te780 days, if the normal time
period for response is insufficient to make an apgate decision.

(c)(1) Whenever an agency is notified of an allegathat an inmate has been sexually abused
sexually harassedother than by notification from another inmateshall consider such
notification as a grievance or request for informesolution submitted on behalf of the alleged
inmate victim for purposes of initiating the agerm@ministrative remedy procedshis includes
reports of sexual abuse or sexual harassment made @n authorized reporting agency as
defined in § 115.51.

(2) The agency shall inform the alleged victim tharievance or request for informal resolution
has been submitted on his or her behalf and shadkps it under the agency's normal procedures
unless the alleged victim expressly requests thaitibe processed. The agency shall document
any such request.
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(3) The agency may require the alleged victim tis@eally pursue any subsequent steps in the
administrative remedy process.

(4) The agency shall also establish procedureaw ¢he parenter legal guardianfamily
member, attorney, or other legal advocat®f a juvenile to file a grievance regarding alligas
of sexual abuser sexual harassmentincluding appeals, on behalf of such juvenile.

(d)(2) An agency shall establish procedures foffithigy of an emergency grievance where an
inmate is subject to a substantial risk of immirgatual abuse.

(5) An agency mayot discipline an inmate for+rtentionally filing an engency grievance
where no emergenay found unless the agency makes a written determation that the
emergency grievance was filed: (i) intentionally;i{) in bad faith; and (iii) with the intent to
undermine the established review process

8§ 115.53, § 115.253, & § 115.353 Inmate accessutsmle support services and legal
representation.

The draft regulation limits the confidentiality @bmmunications with outside victim advocates for
emotional support services to only “as confidengislpossible, consistent with agency security néeds
This will reduce the effectiveness of this provisiand make it more difficult for auditors to measur

compliance. We urge the Department to require d@gerto allow confidential counseling to the extent
available by law.

Confidential counseling is a pillar among best pcas in the community, and is the norm among
professional and ethical standards for mental healbfessionals. Allowing for these services to be
confidential provides survivors of sexual violenggh a safe and trusted way to discuss the abuee th
they have experienced, deal with their fears, dgvappropriate coping skills, and understand thats
not their fault. Confidentiality can be especiaityportant for LGBTI inmates and residents who megrf
being blamed for the abuse, punished, or othervetsdiated against based on their sexual oriemtairo
gender identity or expression.

Limitations on confidentiality that have been idBetl and defined by the relevant legislature dre t
result of deliberation that has balanced the benefi providing safe services, even for victims wim

not want to initiate an investigation, with the walof providing law enforcement with timely infortizan
about ongoing crimes. “Agency security needs” imparison, is a vague and broad measure. Officials
may define this need differently from one anotlard health care professionals are likely to define
differently than officials. Ultimately, given thergwven benefits of confidentiality and the profegsibo
ethical obligations of counselors, the legal restihs on confidentiality should be considered isight

for agency security needs.

Proposed revisions to 88 115.53, 115.253, & 115.353
(a) In addition to providing onsite mental healtnecservices, the facility shall provide inmates
with access to outside victim advocates for ematisapport services related to sexual abuse by

giving inmates mailing address and telephone nuspliecluding toll-free hotline numbers where
available, of local, State, or national victim adaoy or rape crisis organizations, and by enabling
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reasonable communication between inmates and tingaaizations, as confidential as possible,

to the extent allowed by laneensistent-with-ageney-needs.

§ 115.361 Staff and agency reporting duties. (juvde facilities)

The draft regulation fails to provide any guidamegarding age of consent laws on the way juvenile
facilities should handle incidents of voluntary sakcontact between residents in relation to magiat
reporting. The Department should clearly state that the reigms do not expand facilities’ mandatory
reporting requirements beyond the state’s definibchild abuse. This is necessary because orebhi
states do not consider statutory rapeetween youth to be child abuse, and in the nigjai the
remaining states there are only limited circumstansuch as very young age (e.g. under 12) ome lar
age gap between the parties, when mandated reparerequired to report statutory rape that dogés n
involve a person responsible for the care of theonf? Facility staff should only make reports of child
abuse in situations involving sexual contact betweesidents if state law or other professional
responsibilities require them to do so. Withoutliaidnal guidance, agencies that investigate repoirt
child abuse will have to use their limited resogrde investigate allegations that do not meet the
definition of abuse in their jurisdiction.

Proposed revisions to § 115.361:

(d)(1) Medical and mental health practitioners balrequired to report sexual abuse to
designated supervisors and officials pursuant tagvaph (a) of this section, as well as to the
designated State or local services agency whertgregbpy mandatory reporting laws.

(2) Such practitioners shall be required to infoasidents at the initiation of services of their
duty to report.

(3) Such practitioners shall understand the scope of #ir state’s mandatory reporting laws
and whether or not voluntary sexual activity betwea close-in-age residentssho cannot
legally consent is considered child abuse and mus¢ reported tothe proper agency.

88 115.76, 115.176, 115.276, & 115.376 Disciplinagnctions for staff.

The draft regulations create a presumptive sanétiosome forms of sexual abuse, but not for indece
exposure or voyeurism by a staff member. We styongie that a presumption of termination be reqlire
for employees found to have committady form of sexual abuse, including indecent exposur@ a
voyeurism. Sexual abuse in any form is seriousmhdr and inexcusable for correctional or detention
officers. Moreover, these types of sexual abuseotiem precursors to acts of sexually abusive tmgch

or penetration. Retention of employees found tcehaammitted any form of sexual abuse puts inmates

1 We use the term “statutory rape” to refer to aolumtary sexual activity between similarly aged tyothat

solely because of their age or relative ages, lswfal in that state and therefore falls underdkeénition of
resident-on-resident sexual abuse.

2SeeU.S. Department of Health and Human Serviatutory Rape: A Guide to State Laws and Reporting
Requirementsl0-11 (2004), available dtttp://www.4parents.gov/sexrisky/statutoryrapelgas. While in many
states staff members are not mandated to repany exadent of statutory rape between residentdf stembers in
every state are mandated to re@drallegations or suspicions of staff-on-resident s¢albuse, including incidents
that a resident says was consensual.
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and residents at unnecessary risk of further amdla&ing victimization and does not support the
regulations required zero-tolerance approach toaebuse

Proposed revision to 88 115.76, 115.176, 115.27618.376:

(b) Termination shall be the presumptive disciplynsanction for staff who have engaged in

sexualabusetedching.

88 115.77, 115.277, & 115.377 Disciplinary sanct®for inmates.

We strongly support the inclusion of an explicdatetment in this draft regulation that consensusalize
activity does not constitute sexual abuse and shoat be punished as such. This distinction prevent
facilities from using their limited resources to@stigate and file reports of abuse for consensexhal
activity between inmates or residents that wouldb@considered sexual abuse in any other seifitey.
also support the draft regulation’s clarificatiohat good faith reports of sexual abuse that are
unsubstantiated do not constitute a false reportyiog. However, we are concerned that the draft
regulation, in permitting facilities to disciplinemates and residents for sexual contact with # sta
member if the staff member did not consent, iskmmad and could be used by staff members to threate
an inmate or resident whom they are actually algudivle urge the Department to require a finding of
force or threat of force, in addition to lack ofnsent, before supporting punishment for inmates and
residents.

Support for this draft regulation

Congress intended PREA to address sexually abb&kavior and not consensual sexual contact. We
support the Department’s inclusion of paragraphitig)his regulation which explicitly states thatyan
prohibition of inmate-on-inmate (and resident-ogident) sexual activity shall not consider consahsu
sexual activity to constitute sexual abuse. Sityilave strongly support the Department’s removal of
consensual sexual conduct from the Commission’mitieh of resident-on resident sexual penetration.
These changes will go a long way in preventingrtiiguse of these regulations to inappropriately guni
LGBTI youth and adults. This clarification is alsecessary to distinguish between the serious hanghs
trauma of sexual abuse that PREA is intended teepteand a facility’s penological interest in preiiag
sexual activity between inmates or residefittt. also ensures that facilities do not further aleze and
pathologize consensual same-sex sexual activity.

We also support the inclusion of language prohibgitiacilities from treating unsubstantiated gooithfa
allegations of sexual abuse as a false incidemrtephe fact that an incident could not be prodees

not mean that it did not occur. It is often dificto gather evidence related to reports of seabake due

to a facility culture that prevents other residemtsnmates from feeling safe to speak out. Initaatg
even though corrections staff would face disciplimaer the standards for withholding information
related to the sexual abuse of an inmate or residerrections staff may still choose to stand tgirt
colleagues regardless of the situation. As inmated residents may be released or transferred,
investigators may be unable to locate importanh@gses. Inmates and residents should not be pdnishe
for the failure of investigators to locate evidenite cases where the inmate’s allegation was made i
good faith. The Commission cited a report by BJ& found that the majority of allegations of sexual

8 While some facilities may prefer to treat all sekeonduct as sexual abuse so that facility s@fiot have to
discern whether or not sexual conduct between iesnatis abusive, this concern is misplaced. Thdaggus
require facility staff to repordny suspicion of sexual abuse, leaving it to traimeastigators to determine whether
the conduct constituted sexual abuse for purpdsege d® REA-mandated responses.
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abuse — 55 percent — were “unsubstantiated,” ameldnihat “[tlhere is no reason to believe . . ttha
extremely low substantiation rates are attributable high number of false allegatiorfs.”

Discipline for sexual contact with staff

We are concerned thatlowing agencies to discipline an inmate or resider sexual contact with staff
based upon a finding that the staff member didaomisent to such conduct will result in inmates and
residents receiving discipline when in fact theyravthe ones who were sexually abused. While sexual
assaults against staff members should always hentakriously, as written, this regulation creates t
opportunity for a perpetrating staff member to liata against a victimized inmate or resident by
claiming that the sexual activity was not consehsdach risk of retaliation and further punishmert
further deter reporting. As the PREA final reguwas will not govern investigations related to séxua
abuse allegations made by a staff member againstnaate or resident, it is unclear whether faeiti
have sufficient procedures in place to adequatehgstigate such allegations made by a staff member.
Requiring an additional finding of force or thredtforce used against the staff member will hekpvpnt
facilities from disciplining inmates and residemtssituations where they are actually the victithwill

also make it more difficult for abusive staff membéo threaten an inmate or resident with disceplin

he or she discloses sexual abuse.

Proposed revisions to 8§ 115.77 & 115.277:

(e) The agency may discipline an inmate for segoatact with staff only upon a finding that the
staff member did not consent to such congact that the inmate used force or threat of force.

(f) For the purpose of disciplinary action, a rapadrsexual abuse made in good faith based upon
a reasonable belief that the alleged conduct oedwsinall not constitute falsely reporting an
incident or lying, even if an investigation doeg astablish evidence sufficient to substantiate the
allegation.

(g) Any prohibition on inmate-on-inmate sexual @ityi shall not consider consensual sexual
activity to constitute sexual abuse.

8 115.377 Disciplinary sanctions for residentgjuvenile facilities)

In addition to the support and concerns discus$mn/ea we remain concerned that without specific
guidance on how staff should handle disciplinerésidents who engage in voluntary sexual condutt wi
other residents that is not legally consensualliies may fail to consider the voluntary naturetbis
conduct and harshly discipline these residentscbasalisapproval of same-sex sexual activity os.bia

We continue to be concerned that the inclusiorhefwords “who is unable to consent or refuse” im th
definition of sexual abuse requires juvenile fée$ to treat some voluntary sexual activity betwee
residents as sexual abuse because state law drz@gsauch behavior based on the age or relaties af

the youth involved. The regulations do not provaag guidance regarding the effect of age of consent
laws on the way facilities should handle incidemitsyoluntary sexual contact between residents fdiht
under the regulations’ definition of sexual abffe@lithout this guidance, we are concerned facilitiéls

64 Commission Reparsupranote 2, at 118.

% The inclusion of the words “who is unable to conise refuse” in the definition of resident-on-msit sexually
abusive contact would require juvenile facilitietteat some voluntary sexual activity betweendessis as sexual
abuse solely because of the age or relative agihe giouth involved. We strongly disagree with tigatment of
voluntary, non-coercive sexual conduct betweenlaitgiaged youth as sexual abuse. However, bectate law
makes this conduct illegal in certain states, ve®gaize that this may not be the forum to seekdhange.
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use the regulations to target LGBTI youth for hassimctions, and even prosecutions, for engaging in
voluntary sexual contact with similarly aged residethat is technically considered nonconsensuddiun
state law.

When sexual contact between similarly aged youtkoisintary but legally non-consensual due to a
state’s age of consent laws, the voluntary natdréhe contact should be taken into account as a
mitigating factor in any disciplinary process. Uritmately, many facilities have failed to do this.
According to a report by the Bureau of Justice iStias, 35 percent of all substantiated inciderits o
sexual abuse between residents in juvenile faaslitin 2005-06 were technically voluntary sexual
contact? The findings of this report indicate that youttsidmated as perpetrators of thessduntary
sexual contacts often received harsher sancticans tiose found to be perpetratorsabilusivesexual
contacts. For example, “perpetrators”vafluntary sexual contact were more than twice as likely to be
placed in solitary confinement (25 percent) or b&emed for prosecution (27 percent), compared to
perpetrators ofabusive sexual contact (12 percent and 13 percent respgotf’ Facilities need
additional guidance to prevent them from misapmjtime regulations in cases of voluntary sexualaxint
between similarly aged youth. This regulation stodiscourage the use of harsh sanctions to punish
youth who engage in voluntary, but legally non-amsial, sexual contact. Specifically, facilitibesld

not treat these youth as sexually aggressive, nioler deviant, or attempt to change their sexual
orientation. In addition, interventions for “viots” and “perpetrators” of voluntary sexual contstabuld

not be more punitive than those for sexual corntatis forced, aggressive, or violent.

Proposed revisions to § 115.377:

(a) Residents shall be subject to disciplinary 8ans pursuant to a formal disciplinary process
following an administrative finding that the resilengaged in resident-on-resident sexual abuse
or following a criminal finding of guilt for residé-on-resident sexual abuse.

(b) Sanctions shall be commensurate with the natodecircumstances of the abuse committed,
the resident’s disciplinary history, and the sasrdtiimposed for comparable offenses by other
residents with similar histories.

(c) The disciplinary process shall consider whethegsident’s mental disabilities or mental
illness contributed to his or her behavior wheredatning what type of sanction, if any, should
be imposed.

(d) In cases involving residents who engage in volurtg though legally non-consensual
sexual contact with other residents, the discipling process shall take into account the
voluntary nature of this conduct as a mitigating fator when determining what type of
sanction, if any, should be imposed. In additionnterventions for “victims” and
“perpetrators” of voluntary sexual contact should ot be more punitive than those for
sexual contact that is forced, aggressive, or viale

) (e) If the facility offers therapy, counselinay, other interventions designed to address and
correct underlying reasons or motivations for these, the facility shall consider whether to
require the offending resident to participate inhsinterventions as a condition of access to
programming or other benefits.

{e) (f) The agency may discipline a resident for sexuata with staff only upon a finding that
the staff member did not consent to such coratadtthat the resident used force or threat of
force.

 A.J. Beck et al.Sexual Violence Reported by Juvenile Correctionahérities, 2005-0Bureau of Justice
Statistics, July 2008), availableltp://bjs.ojp.usdoj.gov/content/pub/pdf/svrjca05Mb.
67

Id. at 11.
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& (g) For the purpose of disciplinary action, a repdriexual abuse made in good faith based
upon a reasonable belief that the alleged condwattroed shall not constitute falsely reporting an
incident or lying, even if an investigation does astablish evidence sufficient to substantiate the
allegation.

{g) (h) Any prohibition on resident-on-resident sexualigt shall not consider consensual
sexual activity to constitute sexual abuse.

§ 115.381 Medical and mental health screening; haty of sexual abuse. (juvenile facilities)

The draftregulation no longer requires that qualified medaramental health staff talk with residents
during the reception and intake process to ascemddrmation regarding sensitive topics such ast pa
victimization and sexual orientation and gendemiiie. Without this requirement, residents are less
likely to disclose information during the intakedaalassification process that would help a facitiy
identify a resident as vulnerable to abuse. Weehbelit is important to have medical and mental theal
staff asking about these things during the intaiegss in facilities where medical practitionermptete
intake assessments, as residents may feel moredabié opening up to medical staff and medicdf sta
will be able to provide the resident with suppartigervices more immediately than other staff.
Accordingly, we encourage the Department to inclidigs final regulation a statement that in fa@i
where medical and mental health staff conduct assmsts during intake, medical or mental healtHf staf
and not other staff should talk with residents altlbese sensitive topics.

We appreciate that the Department did not expficiticlude the Commission’s recommended
requirement that medical and mental health praogtis question youth about their past
criminal/offending behavior, since this puts thgsefessionals in the awkward situation of quizzing
youth about past criminal acts when they are tryindevelop trusting relationships with them, whick
necessary for disclosure of important health andtatehealth information. However, the language that
now appears in this draft regulation is unclearabse it inserts a requirement that “the facilityiegtion
youth about prior sexual abusiveness in a reguladioout medical and mental health screening, which
may lead facilities to think that medical and mértaalth staff must ask these questions. It is not
necessary for the Department to include a requinéntieat “the facility” ask about prior sexual
abusiveness in this regulation since § 115.342¢4pdy requires facilities to ascertain this infatrman.
Therefore, we recommend that the Department ettblete § 115.381(c) or move the text to § 115.342.

Proposed revisions to § 115.381.:

(a) All facilities shall ask residents about pré@xual victimization during the intake process or
classification screenings.

(b) In facilities where medical or mental health pactitioners conduct medical and mental
health screenings as part of the intake or clasgifition process, these practitioners, not
other facility staff, shall ask questions about theesident’s sexual orientation, gender
identity, prior sexual victimization, mental health status, intersex status, or mental or
physical disabilities.

{b) (c) If a resident discloses prior sexual victimizatiamether it occurred in an institutional
setting or in the community, staff shall ensure tha resident is offered a follow-up reception
with a medical or mental health practitioner withidh days of the intake screening.

- L . ity o ask

residents-aboutprior-sexual-abusiveness.
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(d) If a resident discloses prior sexual abusivedesing the intake or classification process
whether it occurred in an institutional settingrothe community, staff shall ensure that the
resident is offered a follow-up reception with anta health practitioner within 14 days of the
intake screening.

88 115.82, 115.182, 115.282, & 115.382 Access tergency medical and mental health
services.

We strongly support the Department’s inclusion oéquirement that victims of sexual abuse be offere
information about and access to pregnhancy relatedical services and prophylactic treatment for
sexually transmitted infections in prisons, jademmunity corrections, and juvenile facilities. \Wge
the Department to include this requirement for (gzktoo.

Proposed revisions to § 115.182:

(c) Detainee victims of sexual abuse while in locks shall be offered timely information
about and access to all pregnancy-related servictsat are lawful in the community and
sexually transmitted infections prophylaxis, whereappropriate.

88 115.83, 115.283, & 115.383 Ongoing medical anémial health care for sexual abuse
victims and abusers.

The draft regulation requires the administratiomm@dical and mental health evaluation and treatment
but does not explicitly require facilities to offeonfidential testing for sexually transmitted ictiens.
We urge the Department to provide testing for Hid ather STls to victims of sexual abuse, as well a
counseling regarding transmission and treatmemilgfand other STls. Prior to the administration of
testing, inmates and residents must be provided prié-test counseling and informed written consent
must be obtained from the inmate. In additiontyest counseling must be provided to each inmate t
whom such a test is administered. Finally, victghsuld not be required to have such testing andigh
not be punished for choosing not to do so.

Proposed revisions to 88 115.83, 115.283, & 115.383

(e) All inmate victims of sexual abuse while incarcerad shall be offered access to
confidential testing for sexually transmitted infedions (STIs). Appropriate pre- and post-
test counseling shall be provided and informed wrien consent must be obtained from the
inmate.

&) () Inmate victims of sexually abusive vaginal penarathile incarcerated shall be offered
pregnancy tests.

& (g) If pregnancy results, such victims shall receineety information about and access to all
pregnancy-related medical services that are lawftiie community.

(h) Facilities shall not punish inmate victims whaefuse testing for HIV or other STls.
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88 115.86, 115.186, 115.286, & 115.386 Sexual abnsilent reviews.

We support the requirement that incident reviewdress whether an incident of abuse was motivated by
characteristics of the victim, including sexualenation (we recommend expanding this to include
lesbian, gay, bisexual, transgender or intersemtifigation or status), or motivated or otherwisaised

by other group dynamics at the facility. However Wwave some concerns about other parts of this
proposed regulation. First, we are concerned tinatregulation also includes characteristics of the
perpetrator as possible motivating factors forahase. We question how an inmate’s sexual orientat

or race or ethnicity could motivate or cause hinmerto engage in sexual abuse. And we worryttiat
language will cause confusion among staff in caddsGBTI perpetrators, leading them to erroneously
report that these perpetrators’ gay or lesbian aegtientation, for example, motivated or causes th
abuse. Similarly, staff who have ethnic or ragetjudices might erroneously report that it was the
perpetrator's own ethnicity or race that motivatedcaused him or her to abuse another inmate. We
therefore recommend removing the reference to #rpgbrator’s race, ethnicity, or sexual orientation
We also are concerned about the reference to imsideing “caused by” the victim’s race, ethniaty
sexual orientation. This language could be undedsto suggest that such characteristics of théwiate

to blame for the abuse that occurred and, thu$), abase is to be expected and cannot be preve¥ied.
would therefore recommend removing it.

Proposed revisions to 88 115.86, 115.186, 115.28A15.386:

(2) Consider whether the incident or allegation wanivated-eretherwise-caused by the
perpetratoror victim’'s raceethnicity - sexdal-erientationlesbian, gay, bisexual, transgender,
or intersex identification or status; or gang affiliation; omwas motivated or otherwise caused
by other group dynamics at the facility.

88 115.93, 115.193, 115.293, & 115.393 Audits afretards.

Monitoring compliance with the PREA regulationsvital to ensuring that they are taken seriouslye Th
pervasive bias and disregard with which many faedlicurrently treat LGBTI individuals underscotis
need for systematic monitoring. Conditions withigyatem can vary dramatically from one facilitythe
next. Only by visiting each facility can the momignsure that dangerous conditions do not exise W
urge the Department to ensure that every factityisited by an outside monitor at least once dutire
triennial audit period. At the very least, the Depeent should require that (1) every facility has i
policies, data, staffing plans and other documerstsessed for compliance with the standards, (2)
monitors visit a select number of facilities — aegor cause and randomly — and have full all &tes

all areas of each facility, and (3) inmates are ablcommunicate confidentially with outside morsto

The Department’s definition of “independent” — wihigllows the audits to be conducted by an ent#y th
reports to the agency head or the agency’s govgimiard — is too broad and compromises the integrit
of the auditing process. We urge that the finall&tipn require all reviews and visits to be peried by

an entity that is structurally external to the ectrons agency being audited, and by individuale Wave

no recent relationship with the agency. The auglittam must have a victim-centered approach with
expertise in both corrections and sexual violence.
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Proposed revisions to 88 115.93, 115.193, 115.89R15.393:

(a) An audit shall be considered independentigf donducted by:

(1) A correctional monitoring body that is not pafthe agency but that is part of, or authorized
by, the relevant State or local government;

£3) Other outside individuals with relevant expeae.

(e) The Department of Justice shall prescribe nutlymverning the conduct of such audits,
including provisions for reasonable inspection&acflities, review of documents, and interviews
of staff and inmates. The Department of Justice sthall prescribe the minimum qualifications
for auditorsthat incorporate sufficient training and/or expertise in corrections, the dynamics
of sexual violence among inmates, and interviewingaumatized inmates.

(f) The agency shall enable the auditontake unannounced visitsenter and touall areas of
any facility tes,including contract facilities; review documentsgview the sufficiency,
feasibility of and compliance with the agency’s sugrvision and monitoring plans developed
under § 115.13; review the sufficiency and use ofancy- and facility-level PREA
coordinators under 8§ 115.11andconduct private, confidentialinterviews with staff and
inmates as deemed appropriate by the auditoto conduct a comprehensive auditie auditor
must have access to all documents and any staff mber or inmate, including inmates held
in protective custody or solitary confinement.

(g) During each triennial auditing cycle, every facility shall be visited and have its policies,
records, data and other documents assessed for colapce with the standards. All facilities
must ensure that staff and inmates are aware of thaudit process and have a reasonable
means to contact the auditor confidentially, regartess of whether there will be a facility
visit.

{g) (h) The agency shall ensure that the auditor’s finabreisprovided to the Department of
Justice, made available to staff, inmates, and panés/guardians of juveniles, andpublished
on the agency’s website if it has one or is otheewhade readily available to the public.

Application to immigration detention

The Department’s exclusion of immigration detentfomm its proposed standards is inexcusable. The
hundreds of thousands of men, women, and childetd &ach year by the Department of Homeland
Security and the Office of Refugee Resettlementaaneng the most vulnerable to abuse and are often
exceptionally isolated. Unaccompanied minors aigadicularly grave risk for sexual abuse. Historié
abuse in their home countries and/or during theurjeys to the U.S. make unaccompanied minors
especially vulnerable; many are victims of humafficking, brought to the U.S. for sexual explaibat

or forced labof?

% Commission Reparsupranote 2, at 178 (quoting Sergio Medina, Field Cooattir with Lutheran Immigration
and Refugee Service).
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US Immigration and Customs Enforcement’s (ICE) adetention standards are incomplete, are subject
to modification by collective bargaining, are natiformly applied across ICE facilities, and lacleth
force of law. ICE’s current standards lack theicait protections for LGBTI detainees included ire th
PREA regulations, and also lack key provisionseporting, investigations, and response servicesae|

to sexual abuse.

PREA'’s legislative history clearly reflects Conggeimtent for the law’s application to both crimirend
civil detention, particularly in the immigration m@xt®® Consistent with the law’s intent, federal entities
charged with implementing PREA included immigratidetention in their mandate. Moreover, the
exclusion of immigration facilities from the regtims would lead to anomalous and unjustifiableiltes
an immigration detainee in a local jail would betpcted from sexual abuse by PREA but would loae th
protection if transferred to an ICE facility. It isconceivable that Congress intended PREA pratesti
for immigration detainees to depend on the factligt confines them. The final regulations shouddla

in full to all facilities that house immigration @énees.

Proposed revision:

General definitions (8 115.5) should be revisedappately to ensure that the final rules apply
to all facilities that house immigration detainees.

Removal of juveniles from adult facilities

We strongly support the Department’'s general reitiognthat youth are different from adults, and
therefore need specific protections. Because ofeadents’ stage of development and cognitive and
social immaturity, youth have characteristics timake them particularly vulnerable to abuse. In, ftet
Commission’s report found that youth in adult faiegs are at the highest risk of sexual assaulhlbf
inmates. Adult facilities housing children and kedoents face a dangerous dilemma with respect to
choosing between housing youth in the general guiyiulation where they are at substantial risk of
sexual abuse, or housing youth in segregated gettwhich cause or exacerbate mental health
problems. Neither option is safe or appropriateyiouth, nor is either a good practice for cormatsi
agencies ill-equipped to address the unique nekedsnors. We believe the Department should prohibit
the placement of youth in adult jails and prisomghe final regulations as a way to reduce the aexu
abuse of youth.

Conclusion
The sexual abuse of LGBTI people in prisons, jdil&kups, community corrections facilities, and

juvenile facilities must stop. Sexual violence irBUdetention facilities has reached crisis prapostand
strong regulations are desperately needed to pratetamates and residents from the devastation of

%9 U.S. House Committee on the Judicidgport on the Prison Rape Reduction Act of 2008" Cong., f' sess.,
H. Rept. 108-219, 14, 115 (2008Jailable athttp://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=108_cong_reports&docid=f:&rP48.pdf Senator Kennedy, a lead cosponsor of PREA,
noted his intent for the law to protect immigratibetainees in his remarks at the first hearindnefNational Prison
Rape Elimination CommissioSsee The Cost of Victimization: Why Our Nation Mimhfront Prison Rape,
Hearing Before the National Prison Rape Eliminat@ammissiorfJune 14, 2005pvailable at
http://www.cybercemetery.unt.edu/archive/nprec/ZBPD160727/http://nprec.us/docs/SenatorEdwardKerRed

marks_Vol_1.pdf
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sexual abuse. The Department’s draft regulationa gng way in making clear that no court sentence,
regardless of the offense, should ever include alexatimization. We strongly urge the Departmemt t
strengthen the noted regulations to ensure thatealple in detention receive the basic protectioom
sexual abuse contemplated under PREA.

Please contact us if you have questions aboutemammmendations or other concerns regarding LGBTI
inmates or residents. Thank you for your considamat

Sincerely,

Sarah Bergen
Staff Attorney
National Juvenile Defender Center & the Equity Bcbj

M. Dru Levasseur
Transgender Rights Attorney
Lambda Legal Education & Defense Fund

Jody Marksamer
Staff Attorney & Youth Project Director
National Center for Lesbian Rights

Laura W. Murphy
Director, Washington Legislative Office
American Civil Liberties Union

Chase Strangio
Staff Attorney & Equal Justice Works Fellow
Sylvia Rivera Law Project

Harper Jean Tobin
Policy Counsel
National Center for Transgender Equality

Kristina Wertz

Legal Director
Transgender Law Center
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Appendix A: Organization Descriptions and Contactinformation

All of our organizations are committed to policyaens that protect LGBTI people in jails, prisotegk-
ups, and immigration detention; improve the coodti of confinement for LGBTI youth held in juvenile
facilities; and ensure that LGBTI individuals innemunity corrections facilities are kept safe. Manfy
our organizations have extensive experience wortangnprove conditions of confinement for LGBTI
adults and youth in correctional facilities. Pkedsel free to contact us if you have questionsuaibar
recommendations or other concerns relating to LG&dple.

* The American Civil Liberties Union (ACLU), founded in 1920, is a nationwide, nonprofit,
nonpartisan organization with over 500,000 memlgexdicated to protecting the constitutional
rights and individual liberties of all Americanshd ACLU has long advocated on behalf of
individuals in detention, primarily through its Maial Prison Project. Margaret Winter,
Associate Director of the National Prison Projeestified before the Commission and served on
its Standards Development Expert Committee. And A&l U's Lesbian, Gay, Bisexual,
Transgender and AIDS Project leads the organiZatiwark to end discrimination on the basis of
sexual orientation, gender identity and HIV-status.

Staff ContactLaura W. Murphy, Director, Washington Legislativ&iCe, (202) 675-2304,
Imurphy@dcaclu.org

* The Equity Project is an initiative to ensure LGBT youth in juvenileliiquency courts are
treated with dignity, respect, and fairness. ThaigdProject examines issues that impact LGBT
youth during the entire delinquency process, rapdirom arrest through post-disposition,
including detention. Core activities of The EquRyoject include: gathering information from
stakeholders about LGBT youth in juvenile delinguercourts and detention, identifying
obstacles to fair treatment, reporting findingsj] anafting recommendations for juvenile justice
professionals. Partners of The Equity Project ideluegal Services for Children, National
Center for Lesbian Rights, and the National Juechiégfender Center.

Staff ContactSarah Bergen, Staff Attorney, (202) 452-008Bergen@njdc.info

* Lambda Legal Defense & Education Fund, Inc. (Lambdd_egal) is a not-for-profit civil rights
organization dedicated to advancing the legal sighft lesbian, gay, bisexual and transgender
individuals and those with HIV through impact lditipn and public education.

Staff ContactM. Dru Levasseur, Transgender Rights Attorney, JBI®-8585 ext. 224,
DLevasseur@lambdalegal.org

 Founded in 1977the National Center for Lesbian Rights (NCLR) is a national legal
organization committed to advancing the civil andgnlan rights of lesbian, gay, bisexual, and
transgender people and their families through dtt@n, public policy advocacy, and public
education. NCLR serves more than 5,000 people yaah in all fifty states, including hundreds
of LGBT individuals who are incarcerated. NCLR la¢és0 engaged in precedent-setting litigation
on behalf of transgender women in state and fedmiabns and has drafted legislation and
policies addressing conditions of confinement foBBTI youth and adults in numerous
jurisdictions. In August 2005, NCLR Youth Projeciréxtor, Jody Marksamer, testified in front
of the Commission about sexual abuse perpetratdsid- GBT youth and adults in detention.
Staff ContactJody Marksamer, Youth Project Director and Statbey, (415) 365-1308,
jmarksamer@nclrights.org

» TheNational Center for Transgender Equality is a national social justice organization devoted
to ending discrimination and violence against tgemsler people through education and advocacy
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on national issues of importance to transgendeplpe®y empowering transgender people and
our allies to educate and influence policymakers atters, NCTE facilitates a strong and clear
voice for transgender equality in our nation’s talpand around the country.

Staff ContactHarper Jean Tobin, Policy Counsel, (202) 903-0hjtdbin@transequality.org

* TheNational Juvenile Defender Center (NJDC)was created in 1999 to respond to the critical
need to build the capacity of the juvenile defebae and to improve access to counsel and
guality of representation for children in the jastisystem. In 2005, the NJDC separated from the
American Bar Association to become an independegdrozation. NJDC's mission is to ensure
excellence in juvenile defense and promote judticall children, as all children are entitled to
legal representation that is: client-centered;\ittlialized; developmentally and age appropriate
and free of bias. NJDC gives juvenile defense attgg a more permanent capacity to address
practice issues, improve advocacy skills, build tppenships, exchange information, and
participate in the national debate over juvenilener NJDC provides support to public defenders,
appointed counsel, law school clinical programs and-profit law centers to ensure quality
representation in urban, suburban, rural and tdbaas. NJDC offers a wide range of integrated
services to juvenile defenders, including trainiteghnical assistance, advocacy, networking,
collaboration, capacity building and coordinati®mce 2005, NJDC has been deeply engaged in
policy work related to LGBTI youth in the justiceystem as an Equity Project partner.
Staff ContactSarah Bergen, Staff Attorney, (202) 452-008Bgergen@njdc.info

* The Sylvia Rivera Law Project (SRLP) works to guarantee that all people are free to- self
determine their gender identity and expressionangigss of income or race, and without facing
harassment, discrimination or violence. SRLP isadlective organization founded on the
understanding that gender self-determination igtri@ably tied to racial, social and economic
justice. We provide free civil legal services tavimcome people and people of color who are
transgender, gender non-conforming and interseMeiw York State on issues such as prisoners’
rights, immigration, name changes, identity docutsiediscrimination, and public benefits. We
also engage in policy work, impact litigation, pebkducation, and support of community
organizing to advance the rights of our communiti®scause of the over-representation of our
community members in various forms of detention Hresevere abuse that they experience in
these settings, prisoner issues have been a nwgos fof our work since SRLP was founded.
SRLP have served well over 1200 clients since weneg in 2002, nearly 450 of whom have
received our assistance in relation to police midogot issues and/or mistreatment in an
institutional setting, and has provided advice egfdrrals to hundreds of additional people who
have contacted us from jails, prisons, and othengoof detention around the country.

Staff ContactChase Strangio, Staff Attorney & Equal Justice kgdrellow, (212) 337-8550 ext.

302,chase@srlp.org

* TheTransgender Law Center (TLC) is a multidisciplinary civil rights organizatiord@ocating
for transgender communities in California. Sinc@20TLC has used direct legal services, public
policy advocacy, education and community builditrgtegies to improve the lives of transgender
people. TLC serves over 1,300 people per year anelgularly contacted by transgender people
in jails, prisons, and other detention facilitists 2005, TLC founder Chris Daley testified in front
of the Commission about sexual abuse of incaragta@sgender people.
Staff ContactKristina M. Wertz, Legal Director, (415) 865-017%.6302,
kristina@transgenderlawcenter.org
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Appendix B

Examples of Policies for Management of Transgender
Inmates and Residents:

SEARCHES OF TRANSGENDER INMATES AND RESIDENTS

New York Office of Children and Family Services
PPM 3442.00 LGBTQ Youth — March 17, 2008

SECTION XVII: SEARCH ISSUES

A. All youth will be searched as provided by OCFRsigy and procedure. Per OCFS policy, all
employees conducting the search must assure isutjoness while maintaining the dignity of the
resident being searched.

B. Transgender youth may request that male or fentateconduct a strip search when such search is
required. This request will be accommodated, whenpussible, considering staffing and safety needs.

District of Columbia Metropolitan Police Department
General Order PCA 501-02 — October 16, 2007

Searching of Transgender Arrestees

Generally speaking, all arrestees, including trandgr arrestees, will be searched on several elifter
occasions by MPD personnel from the time of theiest to the time they are released or transfaored
the custody of the US Marshal’s Service for prasenit in court. The first search of a transgender
arrestee will take place at the scene of the abefstre the person is transported to a MPD fadititpe
processed. MPD personnel who are involved withchéag a transgender arrestee shall adhere to the
following procedures:

a. When an arresting officer has reason to beliexethe arrestee is a transgender individual,reefo
searching that individual prior to transport to #tation, the officer shall:

(1) Specifically inform the arrestee that he/shestyand will be, searched before being placed in
a transport vehicle;

(2) Ask the arrestee if he/she has any objectiomeing searched by a male or female officer;
and

(3) If the prisoner does object, inquire as torthture of the objection.

b. If the arrestee states an objection to eithentale or female gender, then, absent exigent
circumstances, the arresting officer shall:

(1) Ask an officer who is of the gender requestedhe arrestee to conduct the search; and

(2) Document the arrestee’s objection (either biyimg it in his or her notebook or by advising
the dispatcher over the radio), indicating thashe/requested to be searched by a male/female
officer (specifically indicating the stated prefece).
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c. No MPD member shall refuse to search a transgeartestee.

d. In instances where the arrestee is uncoopeyativaakes a claim with regard to his/her gendat ith
not credible:

(1) The arresting officer shall notify an officiatior to searching the arrestee; and

(2) The official shall assess the situation anddiewhether it shall be a sworn male or female
MPD officer who conducts the search to facilitdte transportation of the arrestee.

Cumberland County, Maine Sherriff’'s Office
Policy D-243A Transgender Inmates — December 2009

Searches of Transgender Inmates

1. Prior to searching a transgender inmate, whegiple complete the Statement of Preference form C-
120C to determine the sex of the staff member witidoe conducting the search. All searches of the
transgender inmate’s person will be done by arceffof the gender requested by the transgendeténma
If the inmate does not specify a preference, thersearch will be done an officer of the same geasle
the transgender inmate’s gender presentationgddegnale-to-male inmate expressing no preference
should be searched by a male officer).

United Kingdom Home Office
Police and Criminal Evidence Act Code A, Annex February 2011

(a) If there is no doubt as to the sex of a perspihere is no reason to suspect that the pessoatithe
sex that they appear to be, they should be detiitasithat sex.

(b) A person who possesses a gender recognititificze’® must be treated as their acquired gender.

(c) If the police are not satisfied that the perpoasesses a gender recognition certificate ame ihe
doubt as to a person’s gender, the person showdgieml what gender they consider themselves b be.
the person expresses a preference to be dealasvilparticular gender, they should be asked oty
search record, the officer’'s notebook or, if apgihie, their custody record, to indicate and confingir
preference. If appropriate, the person shoulddxed as being that gender.

(d) If a person is unwilling to make such an elattiefforts should be made to determine the predanti
lifestyle of the person. For example, if they appedive predominantly as a woman, they should be
treated as such.

(e) If there is still doubt, the person should kaltiwith according to the sex that they were born.

In order to qualify for a Gender Recognition Clidite in the UK, a person must have lived at |éastyears in
his or her acquired gender. There are no additimealical or surgical requirements to qualify fastbertificate.
After receiving a Gender Recognition Certificates taw will recognize individuals as having all tights and
responsibilities appropriate to a person of thequared gender. UK police policy treats all peoplth a Gender
Recognition Certificate according to their acquigsthder and provides for individualized determimradi regarding
searches of transgender people without a GendergRiimn Certificate. For more information aboutr@er
Recognition Certificates in the UK vidittp://www.justice.gov.uk/guidance/courts-and-trbis/tribunals/gender-
recognition-panel/things-to-consider.htm
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Appendix C

Examples of Policies for Management of Transgender
Inmates and Residents:

HOUSING OF TRANSGENDER INMATES AND RESIDENTS

New York Office of Children and Family Services
PPM 3442.00 LGBTQ Youth — March 17, 2008

SECTION IV: LGBTQ DECISION-MAKING COMMITTEE

Certain issues that require consideration of imtligl circumstances are to be referred to the LGBTQ
Decision-making Committee (Decision-making Comnaijtior determination.

A. The issues to be referred to the Decision-making@ittee include placement of youth in or transfer
to a facility based upon sexual orientation, gendientity or gender expression, and the wearing of
uniform (other than undergarments) that is consistéth a youth’s identified gender.

B. When facility staff receive a request from a yoctimcerning either of these issues, the requestghou
be referred immediately to the Bureau of Behavibledlth Services, along with all relevant reportd a
facility records. The Bureau of Behavioral Heal#m&ces will acknowledge the request and initiate a
assessment within one week. The youth will recaivesponse to his or her or request within two week

C. The Decision-making Committee is comprised of dtaffn the Office of the Ombudsman, the
Division of Legal Affairs (DLA), and the Divisionfduvenile Justice and Opportunities for Youth
(DJJOY), including administrative, behavioral hkalhedical services personnel, and designatedtyacil
staff, with assistance from LGBTQ consultants.

D. An LGBTQ Appellate Review Committee, comprisedlod Executive Assistant to the Commissioner,
the Deputy Commissioner for DJJOY, and the Depuyn@issioner for DLA and General Counsel, is
available, upon request, to review the decisiothefDecision-making Committee. The LGBTQ
Appellate Review Committee will respond to a yoatappeal from the decision of the Decision-making
Committee within one week.

District of Columbia Department of Corrections
Program Statement No. 4020.3 — February 20, 2009

HOUSING

a. After completion of the initial intake proceas,inmate identified as transgender or intersek bha
housed as a protective custody inmate in a sirgléncthe intake housing unit consistent with gender
identified at intake for no more than seventy-twa)(hours, excluding weekends, holidays and
emergencies, until classification and housing neadsbe assessed by the Transgender Committee.

In accordance witlPS 4090.3C Classification and Reclassificatiahtransgender and intersex inmates
will be classified and assigned housing based ein safety/security needs, housing availabilityydgr
identity and genitalia. Intake staff shall asséssttansgender and intersex inmates for potential
vulnerability in the general population and refegrn to the Transgender Committee.
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b. As part of the housing assessment for vulndtabihe Transgender Committee shall determine the
transgender inmate’s housing assignment afterwesfeall of the inmate’s records and assessmerts an
an interview with the inmate. The Committee shak the inmate his or her own opinion of his or her
vulnerability in the general jail population of theale or female units. This information shall blesta

into consideration in determining the proper hogsiasignment. The Committee will attempt to reach
consensus, ultimately relying on majority vote wineieded. A written decision by the Transgender
Committee shall be maintained in the inmate’s meddiecord.

c. The Housing assessment shall determine if tinati@ will be housed in the general population @& in
protective custody unit of the gender consistetti wieir gender identity or genitalia. If the hogi
assignment differs from the Transgender Committeeiten recommendation, the Warden shall justify
the assignment in writing to the Director. Transtgmand intersex inmates have the same right teapp
housing assignments as all inmates consistentR$td090.3C Classification.\

Cumberland County, Maine Sherriff’'s Office
Policy D-243A Transgender Inmates — December 2009

Housing Assignment

1. After the completion of intake and the inmate haen identified as transgender or intersex, shajl
be housed in one of the intake side cells on ptiwgecustody status consistent with the inmatetsige
declaration for no more than 72 hours, excludingkeeds and holidays until the Transgender Review
Committee can arrange for their housing needs.

2. All transgender and intersex inmates shall besified based on security and safety needs, hpusin
availability and gender identity.

3. The Transgender Review Committee shall deterihthe inmate is to be housed in general popufatio
or in protective custody. The review committee Wil comprised of the Jail Administrator or desigreee
management member of the Medical Unit, a Classiinarechnician and a member of the security staff.
The Transgender Review Committee will meet to deeippropriate housing within 72 hours of arrest not
including weekends or holidays. The TransgendeidReCommittee will consider the following

including but not limited to:

A. Institutional history (discipline, predator orgy behavior);
B. Charges;

C. Length of stay;

D. Inmate’s identity preference;

E. Medical input/plan

F. Inmate has marked or severe symptoms of a mengdlysical illness that may require special
housing.

4. The Transgender Review Committee shall avoidkgiihousing policies, such as automatically
putting all transgender inmates in segregatiorutmraatically housing transgender inmates in theeggn
population by gender identity.

5. While housed at the Cumberland County Jail gander, intersex and transsexual inmates shabienot
discriminated against and shall not be subjecetbal or physical harassment or a hostile envirarime
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6. Inmates shall have the right to submit in wgtto the Captain of Security/designee when in
disagreement with assigned housing.

United Kingdom Ministry of Justice
PSI107/2011 Care and Management of Transsexuarfers — March 2, 2011

1. Location within the estate

1.1. Prison Rule 12(1) provides that women prisonersishaormally be kept separate from male
prisoners.

1.2. In most cases prisoners must be located accorditigeir gender as recognised under UK law.
Where there are issues to be resolved, a caserenoéemust be convened and a multi-
disciplinary risk assessment should be completetttermine how best to manage a transsexual
prisoner’s location. See Annex D for more detalils.

1.3. A male to female transsexual person with a geretargnition certificaté may be refused
location in the female estate only on security gasu— in other words, only when it can be
demonstrated that other women with an equivalenrgig profile would also be held in the male

estate. In such circumstances she will be corsidaefemale prisoner in the male estate and must

be managed according to PSO 4800 Women Prisoners.

1.4. A female to male transsexual person with a gergtgygnition certificate may not be refused
location in the male estate. This is because ther@o security grounds that can prevent location
in the male estate.

1.5. If a prisoner requests location in the estate oppts the gender which is recognised under UK
law, a case conference must be convened to cortBelenatter. The case conference will
consider all relevant factors and make a recomntandto a relevant senior manager above
establishment level who will make the final deadisidf there is any doubt, it is advisable to seek
legal advice from the Offender Management TearhénMinistry of Justice Legal Directorate.

1.6. Before a prisoner is placed in custody, attemptstrne made to determine which gender is
recognised under UK law. This is a legal issukemathan an anatomical one, and under no
circumstances should a physical search or exaromag conducted for this purpose. If attempts
are unsuccessful, the prisoner should be placentdiog to the best evidence available and the
prisoner’s gender status must be determined asapaossible. If it emerges that a prisoner has
been placed in the estate opposite to the legatlggnised gender, a transfer must be arranged as
soon as possible unless the prisoner requestsdoaatthis estate.

™ In order to qualify for a Gender Recognition Clgéite in the UK, a person must have lived at léastyears in
his or her acquired gender. There are no additimealical or surgical requirements to qualify fastbertificate.
After receiving a Gender Recognition Certificates taw will recognize individuals as having all tights and
responsibilities appropriate to a person of thequared gender and their acquired gender beconeg@sléigal gender
under UK law. UK prisons treat all people with an@er Recognition Certificate according to theirwoed gender
and provide for individualized determinations retiag housing for transgender prisoners who requlasement in
an estate opposite to their gender recognized uddaw. For prisoners whose legal gender is unclaéempts
must be made immediately to determine the individuagal gender which is unrelated to their gdrstatus. For
more information about Gender Recognition CerttBsan the UK visihttp://www.justice.gov.uk/guidance/courts-
and-tribunals/tribunals/gender-recognition-pan@ifib-to-consider.htm
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